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MKAC MPU TNMN YKPAUHDI:
25 JIET SOOEKTUBHOW AEATENIbHOCTU
B COOTBETCTBUN C MUPOBbIMU CTAHOAPTAMMU

H.®. Cenueon'

10 urons 2017 roga ucronHMIOCh 25 et co fHA, korga IIpesupuym Toproso-mpo-
MBIIIJIEHHOI TajaThl CBOMM pelIeHMeM cosfan MeXyHapoHbII KOMMepYecKui
apburpaxsblit cyn npu Toproo-mpomblnuieHHoN nanare Ykpamabl. MKAC yxe
4eTBEePTb BeKa OCTAETCA He3aBMCYMBIM M CAMOCTOATEIbHBIM apOUTPaXKHBIM MHCTI-
TYTOM B YKpauHe, KOTOPbIJ pacCMaTpUBaeT BHENTHEIKOHOMMUYECKIE CIIOPDL, I 32 3TO
BpeM: NproOpest IpU3HaHMe PUANIECKOil 1 6113HeC 00IeCTBEHHOCTH KaK KOMIIe-
TEHTHBIII ¥ 6€CIIPUCTPACTHBIN CYH, @ TAK)Ke BXOAWT B YMC/I0 Hanbojee 3HaUNTeTbHbIX
Y aBTOPUTETHBIX apOUTPaKHBIX IIeHTpoB BocTouHoit u llentpanpHoit EBpombL.

B mmpokoM KOHTEKCTe pa3BUTHE a/lbTePHATMBHBIX CIIOCOOOB paspelleHns CIo-
POB MO>XHO pacCMaTpUBaTh KaK IIOKa3aTe/lb COCTOAHMA JEeMOKPAaTUM U IPaBOBOTO
TOCY/lapCTBa, IIOCKOIbKY MIMEHHO 4epe3 apOMTpaXk M Apyrye HerocyfapCTBeHHbIE
IOPMCAVIKIIMOHHBIE MHCTUTYTBI IO PAcCMOTPEHMIO CHOPOB peanmnsyercs cBobopma
JIOTOBOpPA 11 aBTOHOMMA BOJIM €T0 CTOPOH B BBIOOpE CIIOCO6a 3alMTHI CBOMX Hapy-
IIeHHBIX IIPaB 1 MHTepecoB. Ecin iy, 6yab-To GpuandeckoMy Wan I0pUANIeCKOMY,
IpeoCTaB/IeHO IIPABO BBIOMPATD CIIOCOO 3aIUThHI CBOUX IPaB MEXY FOCYAapCTBEH-
HBIMJ MHCTUTYTaMI, TIPEXJie BCETO CY/IOM, U HETOCY/JapCTBEHHBIMU pOpMaMu pas-
pelleHNs CIIOPOB, U 3TO IPABO PeaNn3yeTCs TNIOM ITyTeM CBOOOTHOTO BONENU3bAB-
JIeHNA U He OOCTaB/IAeTCA Pas3IMYHBIMU YCTIOBMAMU, €CTh OCHOBAaHMA YTBEPXKAATb
0 IOCTYDKEHUY I'PaKIAHCKUM OOILeCTBOM, IIPeXK/ie BCero, B SKOHOMUYECKOI cdepe,
COOTBETCTBYIOLIETO YPOBHSA Pa3BUTNA ¥ CBOOONBDL.

Cospanne nepBoro B UCTOPUM YKPaMHbI MHCTUTYLMOHAIbHOTO MEXXIYHApOJHOTO
KOMMepPYeCcKOro apouTpaka IOYTH COBHATO C 0OOpeTeHNeM He3aBMCUMOCTY YKpa-
MHOJT KaK rocyfapcTBoM. PaHee B YkpanHe He 00pa3oBBIBaINCh M OObEKTUBHO HE
MoI/M ObITh 0Opa3oBaHbI MEX/YHAPOLHbIE apOUTpPasKHbIe MHCTUTYTHL. IIpudnHoi
ToMy 6bia cymectsytomad 8 CCCP MOHOIOMMA BHEIIHEN TOProB/M, IPAaBO 3aHM-
MaTbCsl KOTOPOIT MIMeNN TOIBKO CIEIVIaTbHO CO3[JaHHbIe 0011IeCO03HbIe BHEITHETOP-
roBble OOBEMHEHNA U OpraHM3alnuyu. To 0OYCTOBIMBAIO U CO3JaHNe apOUTpaK-
HBIX YUPEX/EHMIT TOIILKO Ha COI03HOM ypOBHE.

ITpunaTtuem sakoHa «O BHEIIHE3IKOHOMUYECKOI /IeATEIbHOCTN» OT 16 ampens
1991 ropma 6bIIM yCTpaHEeHbI IPENATCTBUA Y CO3TAHBI NMPEANOChUIKN I PyHKIM-
OHMPOBAHNA MEX/[YHAPOLHOTO apOuTpaka B YKpamHe. 3aKOH 3aKpeIyI MPUHIINAI
CBOOOIBI BHEITHESKOHOMIYECKOTO IPeANPMHUMATENIbCTBA, CYI[HOCTb KOTOPO-
ro 3aK/II0YaeTcs B IIpaBe BCEX CYODBEKTOB XO3ANCTBEHHON [eATeNbHOCTU BCTYIATh
BO BHEIIHESKOHOMMIYECKME CBA3M M OCYIIECTB/IATDh UX B MIOOBIX (opMax, KOTOpbIE

! Hukonaii ®egocosuy Cemmon — Ipencenarens MKAC 1 MAK nipu TIIIT Ykpanssl. 3acmy>KeHHbI 0OPUCT
YkpanHbl, akafeMuk HarmoHanpHON akafieMuyt MPaBOBBIX HAayK YKPamHBI, mpodeccop, KaHAUAAT IOPUANIECKIX
HayK, 4ieH IToctosaunoii [Tamarer Tpetetickoro Cypa ot Ykpanns! B [aare, Upessrruaiinsiit u I[Tomnomounsiii ITocom.
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IpsIMO He 3allpellleHbl 3aKOHOM. TeM caMbIM Oblla IpefoCTaB/lIeHa BO3MOXXHOCTb
HPeANpPUATUAM U OPTaHM3ALUAM BCeX POPM COOCTBEHHOCTHM U TPaXk/jaHaM aKTUBHO
y4acTBOBATbh B MEXIYHapOJZHOM 9KOHOMMYECKOM COTPYAHMUYECTBE, YTO, C HE0OX0-
IVMIMOCTBIO, BIe4eT BOSHUKHOBEHME MEXXY CTOPOHAMM BHEITHEOKOHOMMYECKIX KOH-
TPAKTOB (OTrOBOPOB) Pa3HOITIACUIL, CIIOPOB, TPEOYIOINX pa3pelleHNns, B TOM YKCTIe
u nyteM apoutpaxa. [ToaTomy He cyvaitHo BepxoBHas Pajja — mapaMeHT cTpaHbI —
B [IOCTAHOBJICHNM O BBEIEHN B JIeJICTBJE YKa3aHHOI'O 3aKOHa IIpefyioxuia Toproso-
IIPOMBIIIIEHHOV ITajlaTe YKPayHbI CO34aTh BHENTHEOKOHOMIYECKIIL TPETENCKIUIA CY .

OTa peKOMeHflaluA yKasblBaeT, BO-IIEPBbIX, HA TO, YTO YKpPauHa, B JIMLe efNH-
CTBEHHOT'O OpraHa 3aKOHOJATE/IbHOI B/IACTY, BOCIIPUHSAIA MEX/[YHAPOLHBIN apOu-
TpaX KaK OAMH 13 9(PeKTUBHBIX CIOCOOOB peIIeHNs BHEIIHEIKOHOMUYECKNX
CIIOPOB ¥, BO-BTOPBIX, YTO YKPAaMHCKOE TOCYAAaPCTBO CTPEMUIOCH, B YCIOBUAX JIN-
Oepanusanyy BHEUIHEOKOHOMIYECKO HeATEeNTbHOCTHU, CO3[AThb HPENIOCBIIKY I
MApUTETHOTO pellleH)sI CIIOPOB MeX/y pesufieHTaMu 1 Hepe3ugeHTaMn. To ecTb us-
Ha4a/IbHO YKpauHa KaK TOCYAapCTBO IBITA/ACh CO3[aTh O/IATONPUATHBIE YCIOBUS
Ui apOuTpaxka.

IIpaBOBOJI OCHOBOJI TaKOV MOMUTUKM YKPAWHCKOTO TOCY/JapCTBa ABIAETCA KOH-
CTUTYLIMOHHOE ITIOJIOKEHNUE O TOM, YTO KaXK[bIil MMeeT IIpaBo JIObIMU He 3alpe-
I[eHHBIMI 3aKOHOM CIIOCO0aMy 3alMIIATh CBOM IIpaBa U CBOOO/BI OT HAPYLIEHNS U
IPOTMBOIPABHBIX MOCATATENbCTB (YacThb IATasA cTaThy 55 KoHCTUTYIUN YKpauHbI).
K atum crioco6am, Kak IpaBuio, OTHOCUTCA U obpalljeHne B apOUTpaXk UIn TpeTeil-
CKUII CYI.

YkasaHHOe nofioxkeHne KOHCTUTYuY YKpauHbl B CCTEMHOII CBSI3U C ITOJIOXKEHM -
AMU O TIPaBe KXJOTO Ha MpefIpUHIMATENbCKYIO JeATEIbHOCTD U MICIIONIb30BaHue
CBOMX CIIOCOOHOCTEV! ¥ CBOETO MIMYIIECTBA J/IsI TAKO IesiTeIbHOCTY (cTaThy 41 u 42
KoHcTurynym YKpauHbl) CO3al0T KOHCTUTYIIOHHbIE OCHOBBI (PYHKIIMOHMPOBAHNS
B YKpayHe apOUTPa>KHOToO (TPeTeiiCKOro) pasbuparenbCTBa IPaXKJAHCKO- U XO35ii-
CTBEHHO-IIPABOBBIX CIIOPOB, B OCHOBE KOTOPBIX /IEKUT CBOOO/A JOTOBOPA ¥ aBTOHO-
MU BOIM €TI0 CTOPOH.

PasBuBas KOHCTUTYLVIOHHBIE OCHOBBI TPeTelICKOrO CY[OIpOM3BOACTBA, KoHcTn-
TynuonHbll Cyp YKpanHbl B pemleHusax or 24 ¢espana 2004 r. Ne3-pn/2004 un ot
10 staBaps 2008 roga Nel-pm/2008 BbIcKasas psAf IPaBOBbIX MO3MULINIL, KOTOPBIE IMEIOT
JIOKTPUHA/IbHOE 3HaYeHNe /IS Ta/IbHEIIIEero pa3BUTIA apOUTPAKHOTO (TPeTeiicKoro)
pasbupaTeNbCTBa B HAllleM FOCY/iapCTBe.

Bo-nepevix, mogTBEPK/IEHO, YTO MPAaBO CTOPOH IPaXKAAHCKO- VIJIN XO3AMCTBEHHO-
IIPaBOBOTO CIIOPA Ha eTro Iepefady B apOUTpax (TpeTeicKuil Cy/;) OCHOBBIBAETCS Ha
LIUTHAPYEMBIX BbIII€ KOHCTUTYIIVIOHHBIX IIOTIOKEHMAX.

Bo-smopuix, apoutpaxku (TpeTeiicKye Cy/ibl) — sB/IAI0TCA MHCTUTYTaMU TPaXK/jaH-
CKOTO OOIIecTBa, ¥ B 3TOM Ka4eCTBE BBIIO/IHAIOT COLVAJIBHO 3HAYMMble (QyHKIUM,
OJJHaKO MMEIOT YaCTHOIIPABOBYIO IIPMPOLY, HE OCYLIECTBIIAIOT IPAaBOCYAVE U HE BXO-
JIAT B CUCTEMY OPTaHOB CyeOHOI BIacTV YKpauHBL.

B-mpemvux, pegocTaBieHue IpaBa CTOPOHAM CIOpa CBOOOLHO M IIO CBOEMY
YCMOTPEHMIO 00paIaThCs 3a er0 paspelleHleM B TOCYapCTBEHHBII Cy7 (Cyx o61eit



IOPUCAVKIINY, XO3/ICTBEHHDIII CYJ) VI BBIOpATh albTePHATUBHYIO (POPMY 3aInThI
CBOMX IIPaB ¥ 0OPaTUTHCS B apOUTPpaK (TPeTeCKMIi Cy/) He MOXKEeT pacCMaTpyUBaTh-
s KaK HapylleHle KOHCTUTYI[MOHHOTO ITpaBa Ha CyfeOHyIo 3amuTy. CTOpOHBI CIIO-
pa, 3aK/II0Yas COIIALIEHME O ero Iepefjade Ha pacCMOTpeHue apouTpaxa (TpeTeiicko-
IO Cy/ja) U peanusys TeM caMbIM CBOE IIPaBO Ha CBOOOJY OTOBOPa, JOOPOBOIBHO CO-
IJIALIAIOTCS TOAYMHATHCS IIPaBIUIaM, YCTAaHOBJIEHHBIM JU/IsI KOHKPETHOTO apOuTpaska.

B-uemeepmpoix, IpaBo Ha CyfeOHYIO 3alMUTy IpK obpalleHnn B apouTpax obe-
CIIEYVBACTCS, C YIETOM TaKOTO OOpallleHNs, BO3MOXXHOCTBIO OOpalljeHNs B Ipefyc-
MOTPEHHBIX 3aKOHOM C/Iy4asX B TOCYLapCTBEHHBIN Cy[ ITyTeM IIOfaul XO[aTaiicTBa
006 ocrapyMBaHNUM pelleHNs apOUTpaka UM O BbIjadye UCTIONMHUTEIBHOTO JOKYMEHTa
Ha NPUHYAUTEIbHOE UCIIOTTHEHME apOUTPASKHOTO PEIIeHN.

B-namuix, BO3MOXXHOCTb Ilepefiauyl TOCYJapCTBOM Ha pacCMOTpeHIe apOuTpaxa
CIIOPOB CTOPOH B Cepe TPAKAAHCKMX U XO3AMCTBEHHBIX IIPAaBOOTHOIIEHMI OCHO-
BbIBAeTCs He TONbKO Ha HAIIOHA/IbHOM, HO ¥ MEXX/YHApPOIHOM IIpaBe, B YaCTHOCTI,
MEXJYHapOJHBIX JTOTOBOpAX, YWIEHOM KOTOPbIX AB/sAeTcs YKpauHa. EBpomeiickmit
CyZ IO IIpaBaM Ye/loBeKa IIpY IPYMEHEHN) COOTBETCTBYIOLINX IOJIOXKEHMIT CTaTby
6 KoHBeHIIMN 0 3aluTe IpaB YelOBEKA M OCHOBHBIX CBOOOJ BO MHOTUX pelLIeHVX,
B TOM 4YICJIe ¥ IPOTUB YKPAaMHBI, TAKXKe MCXOAUT U3 TOTO, YTO OOpallleHne B Tpe-
TeJICKMIL CYJL ABJIAETCS IIPAaBOMEPHBIM, €C/IY OTKa3 OT YCIIYT TOCYAAPCTBEHHOTO CyAia
COCTOS/ICS ITyTeM CBOOOJJHOTO BOJIEN3bSAB/IEHNSI CTOPOH.

Peanusys BpleyKasaHHYI0 peKOMEH/JallNI0 apiamMenTa, Ipesupmym TIIIT Ykpa-
VIHBI, KaK y>Ke OTM€Ya/IoCh, CBOMM pemenueM oT 10 mroHA 1992 cosman MexgyHa-
POnHBIT KoMMepuecKuit apourpaxusiii cyg npu TTIIT Ykpauusl u yTBeppuma ero
Pernmamenr.

11 aBrycra 1992 npencenarenem MKAC 6b110 HazHa4eHO akajeMyKa AKageMuu
IPaBOBBIX HAayK YKpauHBI, JOKTOpa I0PUNYECKUX HayK, Tpodeccopa Vrops TaBpu-
nouya ITo6upueHko, KOTOpbI akTudecku co aHA ocHoBaHusa MKAC B TeueHue
18 et pyKoBOAWI apOUTPAKHBIM MHCTUTYTOM, M MIMEHHO O/1arofiaps ero yCuansaM
MKAC cran aBTOpUTETHBIM U Y3HaBaeMbIM B Mupe. C Hauasa cBoeil IeATe/IbHOCTI
u go cux nop MKAC pykoBoIcTByeTCs ero )KM3HEeHHBIMY IPYHINIIAMY, TAKUMU KaK
BBICOKMIT IPOQeCCUOHAN3M, KPUCTAIbHAS YeCTHOCTD, 6eCIPUCTPACTHOCTD, 00BEK-
TUBHOCTb, 6opbba 3a crpaBemmuBocTb. VI.I. TToOupueHKO He TONBKO COECTBO-
BaJI CTAHOBJICHUIO MEX/YHApPOJHOTO apOuTpaxka B YKpayHe U 3aKOHONATEIbBHOMY
perylaMeHTHPOBAHNUIO €T0 HeATe/IbHOCTH, HO 11 Ha MHOTMe TOfibl BIIepe] OIpefeil
HeoOXOAIMbIe BEKTOPBI Pa3BUTHA apOUTPAKHBIX MHCTUTYTOB — IOCTOSIHHOE COBEP-
IIEHCTBOBAHNE OPraHM3aLMOHHOTO, Ka/[pOBOTO ¥ IPAaBOBOTO O(pOPM/ICHNA [ieATeNb-
HOCTH CY/a, IPOBefieH1ie MEPOIIPUATHUIL II0 IOMY/IApU3alny apOouTpaxa cpean cyon-
€KTOB BHEIIIHEAKOHOMMYECKOI IeATeTbHOCTI U IOPUYECKOTO COO0IIIeCTBa, pa3Bi-
TIe MEKIYHAPOJHBIX CBS3€ll U COTPYJHUIECTBA C MHOCTPAHHBIMU apOUTPa>KHBIMMU
MHCTUTYTaMIU.

Kpowme aroro, cy6bekTuBHOrO (hakTopa, ObII ellje psifi 00 bEKTUBHBIX (HaKTOPOB,
KOTOpble CIIOCOOCTBOBAIN OBICTPOMY CTAHOBJIEHMIO MEXIYHApPOZHOIO KOMMep-
Jeckoro apburpaxa B YkpamHe. Kak yxe yKkasbIBaJochb — 3TO IpoapOuUTpakHas



HOJIMTHUKA TOCYApPCTBA, KOTOpasl peanusyeTcs, Ipex/e BCero, o IByM OCHOBHBIM
HAaIlpaB/IeHNsAM: 3aKOHOJIATe/IbHOI PeIJIAMEHTALIMN CTAaTyca M JIeSATe/IbHOCTY apOu-
TPa>KHBIX MHCTUTYTOB U OCYILIeCTB/IeHVsI PYHKLMII COTEIICTBYS U KOHTPOIA B chepe
apouTpaxa.

YT0 KacaeTcs IepBOTro HAIIPaB/IeH S, CTIeIyeT OTMETUTD, YTO apOUTPaXKy IIOBE3IO:
Yxpanna kak wieH OOH eme B Hauaste 60-X roffoB IPOIIZIOTO CTONIETHS MOATIMCAIA
7IBa OCHOBOIIO/IATAI0IIX MEXX/YHAPOSHBIX JOTOBOPA B Chepe MeKTYHAPOITHOTO KOM-
Mep4ecKoro apburpaxa u paruunyponana ux: 22 asrycra 1960 roga — Konsenmyio
OOH o npusHaHUM U UCTIONTHEHUY NHOCTPAHHBIX apOUTPa>KHBIX pelleHnit n 25 sH-
Baps 1963 roga — EBpomnerickyto KoHBeHI[MIO 0O BHEIIHETOPrOBOM apOuTpaxke. YKa-
3aHHble KOHBeHIMM OB OPUEHTHPOM Il 3aKOHOJATeIsI IPY MIPUHATUM aKTOB 3a-
KOHOJIaTeIbCcTBA B cepe apouUTpaxa.

[Tlynktom 5 BbimeynomanyToro pemenus Ilpesmpmyma TIIIT Ykpamuer ot
10 mroHs 1992 ropa 6bII0 MPELYCMOTPEHO YTBEPXKAEHME IPOeKTa 3aKOHA YKpaWHBI
«O MeXIYHapOJHOM KOMMeEpPYeCKOM apOuTpake» U HaIpaB/ieHUe YKa3aHHOTO IIPO-
exTa B BepxoBHylo Pasy Ykpaunsl. Jlonroe BpemMs Ha rocyJapCTBEHHOM yPOBHE Be-
JINCD CIIOPBI O 11e/IeCO00PA3HOCTY IPUHATUA YKa3aHHOTO 3aKOHa, HO 6rarofapsi ak-
tBHOMY y4acTnio VL.I. Tlo6upueHko B 06CyKieHnu B KoMuccusax BepxosHoit Pajbt
YkpanHsl 1 ero aBToputety 24 despans 1994 6pu1 npunAT 3aKoH YkpanHbl «O MexX-
JlyHapOJTHOM KOMMep4ecKoM apburpaxe». B kauecTse mpumtoxenns kK Nel Kk fTaHHOMY
3akony 6b110 TpHATO ITonoxenne o MKAC mpu TTIIT Ykpaunsl, KOTOpoe sIB/IAETCS
OCHOBOIIOJIATAIONINM B paboTe cyna. CrefyeT OTMeTUTb, 4TO 3akoH «O MeXIyHapoa-
HOM KOMMEpPYeCKOM apOuTpa)ke» MOMTHOCTBIO BOCIIPOM3BOAUT TEKCT TUIIOBOTO 3a-
koHa JOHCUTPAIJI o MexxayHapogHOM TOProBoM apburpaxe. Takoe mpaBoBoe 1oje
YKpauHbl IO3BOIAET apOUTPa>KHBIM MHCTUTYTaM (QYHKIMOHUPOBATb B COOTBET-
CTBUY C MEX/JYHAPOIHBIMM CTAaHAAPTAMM, 3aKpeIULIeT eMOKpaTIiecKyie IPYHIIVIIBL
OpraHusanuy apouTpaka 1 OCyIeCTBICHNU apOUTPaXKHOTO pa3dupaTe/IbCcTBa.

Cormnacno ykasannomy Ilonoxxenno MKAC aBnseTca caMOCTOATETbHBIM ITOCTO-
SHHO JeVICTBYIOIUM apOuTpakHbIM yupexjenueMm npu TIIIT Ykpanusl, KoTopoe
OCYILIeCTB/IAET CBOIO AeATe/IbHOCTb B COOTBETCTBUN € 3aKOHOM YKpanHbl «O MeXX[y-
HApOJJHOM KOMMepYecKoM apburpaxe». TOProBo-IpoOMBIIIIeHHas Najlata YKPauHbl
He BMelyBaeTcs B fiesATenbHOCTs MKAC, a uiib CiocOOCTBYeT ero esTeIbHOCTH,
yrBepxaaeT Permament MKAC, mopsAmok ucunciaeHns apOuTpaxHoro c6opa, cTas-
KI TOHOPApOB apOUTPOB U pyrux pacxopos. CopeiicTBue TOProBo-IpOMBIIITIEHHON
Ha/IaThl YKPaMHbI IIPOSBIIAETCSA TAaKXKe B YTBEPXKIAEHUN PEeKOMEHATe/IbHOIO CIIMCKA
apOUTpPOB, IPENOCTaBICHUN MaTepHaTbHO-TEXHNIECKOTO obecIiedeHNsl M B Ha3Ha-
vyenyn [Ipesupentom TIIIT YkpauHbl apOUTPOB IO KOHKPETHBIM JieJlaM B CITy4Yasx,
KOTZIa OJJHA WM JIpyras CTOPOHA YKJIOHSAETCS OT BbIOOpa apOMTpa MM HANPSAMYIO
obpalaeTcs ¢ TaKoil MpocbOOIt, @ TaK)Ke B OKOHYATe/TbHOM pa3pelleHN BOIIPOCOB
OTHOCKTE/IbHO 3as1BJIEHHBIX apOuTpaM 0TBOoA0B. HeoOX0#MMO OTMETIUTD, YTO BCE BO-
IIPOCHI, OTHeceHHbIe K BefleHuto [Ipesunenta TIIII Ykpaunsl, pelarTcs onepaTuBHO
1 6esynpeyHo.
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B cooTBeTCTBMM C TONIOKeHNUAMY 3aKOHA YKpanHbl «O MeX/[yHapOJZHOM KOMMep-
gyeckoM ap6urpaxe» MKAC nipu TIIIT YkpanHsl 110 COI/IAIIEHNIO CTOPOH pa3pelaeT:

— CIIOPBI 13 JOTOBOPHDIX I JPYTUX I'Pa’KJAHCKO-IIPAaBOBBIX OTHOLIEHNII, BO3HMKA-
IOLIVie IIPY OCYILECTB/ICHN) BHEIIHETOPTOBBIX Y MHbIX BUIOB MEX/[YHAPOJHbIX 9KO-
HOMMYECKIX CBsI3ell, B TOM 4MC/Ie U CIIOPBI IPY y4acTuy GU3MIeCKIX ALY, €CTIV KOM-
MepuecKoe IpeAnpusATIe XOTs ObI OJHOIL 113 CTOPOH CIIOpa HAXOAUTCS 3a TPaHMLIelt;

— CIIOpbI IPEANpUATUII ¢ MHOCTPAHHBIMM MHBECTULVMAMU U MEXKIYHAPOIHBIX
00 beITHEHNIT ¥ OpPraHU3aLINIi, CO3/JAaHHBIX HA TEPPUTOPUM YKPAUHBI, MEX/Y c000I1,
CIIOPBI MEXJY UX YY4aCTHMKAMM, a TaKKe UX CIIOPBI C JPYIUMM CyObeKTaMu IpaBa
YkpauHsl;

— CIIOpPbI, OTHECEHHbIE K €r0 I0PUCAUKINM B CUIY MEXIYHAPOLHBIX JOrOBOPOB
YKkpauHbL

ITpuMeydaTenbHO, YTO 3aKOHOJATE/Ib B CTaThbe 2 YKa3aHHOTO 3aKOHA IIpM OIpefie-
JIEHUY T€PMMHOB U IPABWI MX TOJIKOBAHMA MPESYCMOTPEII, YTO TEPMUH «KOMMep-
4eCKMil» TONKyeTcsl Hambojiee MMPOKO ¥ OXBATBIBAET BOIIPOCHI, BOSHMKAOIINE U3
BCeX OTHOILEHNII TOProBOrO XapaKTepa, — KaK JJOTOBOPHBIX TaK U He JOTOBOPHBIX.
OTHolIeHNs TOProBOro XapaKTepa BK/IIOYAIOT CeAYIOLINe CIe/IKM, He OrPaHNINBa-
ACh VIMU: TTI0ObIe TOPTOBbIE CAEIKY O IOCTaBKe TOBAPOB MM OKAa3aHUM YCIYT MU 06-
ME€H TOBapaMM VI YCIYTaMI; COITIAIEHNA O pasfierie, TOPrOBOe MPefCTaBUTENBCTBO;
(baxTOpHBIE OLepALN; IVSVHT; MH)XXVHUPYUHT; CTPOUTEIbCTBO IIPOMBIIIIEHHBIX 00'b-
€KTOB; ITPEJOCTAB/IEHNE KOHCYNbTaTUBHBIX YCIYT; KYIUIA-TIPOaKa INLIEH31I1; MHBe-
cTupoBaHue; GMHAHCUPOBaHNe; OAHKOBCKNUE YCIYTY; CTPAaXOBaHUe; COIAIIeHNUs 00
9KCIUTyaTalluy WM KOHIIeCCUM; COBMECTHBIE MPeNIPUATHAA U Apyrue GOopMel Ipo-
MBIIIJIEHHOTO W/IM IPEATIPYHMMATETbCKOTO COTPYAHNYECTBA; IIEPEBO3KM TOBAPOB I
MaCCAXMPOB BO3[[YXOM, MOPEM, JKe/Ie3HOOPOXHBIMYU U aBTOMOOVIbHBIMI Iy TAMIL.

B mocnenHee BpeMs B CBA3K C YC/IOKHEHUEM (OPM BHEIIHEIKOHOMUYECKOI fie-
ATENIBHOCTH TOABJISIETCA BCe OOJIbIle pa3HOOOPA3HBIX U CTIOXKHBIX CIIOPOB, a TAKXKe
YBEIMYMBAETCSA OJIA CIOPOB MEX/Y MCKIIOYNTE/THEHO MTHOCTPAHHBIMY IPETIPUATH-
SIMM U CHIOPOB, PAaCCMaTPUBAEMbIX Ha MHOCTPAHHBIX A3bIKAX.

Amnanus nono>xennit 3akoHa YKkpauHsl «O MeXIYHapOZHOM KOMMepPYecKoM ap6u-
TpaXke», a TakoKe Ipa’kJaHCKOTO POIeCCyabHOTO KofleKca YKpanHbl ¥ X03A/ICTBEH-
HOTO IIPOLIeCCYaIbHOTO KOJeKca YKPauHbl yKa3blBaeT Ha TO, YTO 3aKOHOAATEIbCTBOM
YKpanHbI BOCIIPMHATA YaCTHOIIPABOBas KOHIIEMIN apOUTpaXka, XapaKTepy3yIola-
ACS1 OTPAaHMYEHHBIM B/IVSTHVMEM TOCYAapCTBA Ha apOUTPaXKHBII IIPOLeCC ¥ IPUHATOE
apbuTpakHoe pemnieHne. B yacTHOCTH, pelieHne apOUTpaXka He MOXKET OBITh Iepe-
CMOTpPEHO TOCYAAPCTBEHHBIM CYAOM IIO CYIIECTBY, @ KOHTPO/Ib HaJl apOUTPaKHBIM
paccMOTpeHMeM ITIaBHBIM 00pa3oM IepeHeceH Ha CTAMI0 OCIAPUBAHUA U CTA/UIO
UCIIONIHeHMs pelleHus. IIpydeM 3aKkoHBI cofep>KaT MCUEPIIbIBAIOLINII IlepedyeHb
OCHOBAHUII I NPUHATUA TOCYAAPCTBEHHBIM CY[OM OIpefieieHns 06 OTMeHe MIn
OTKa3e B IPUHYAUTEIbHOM UCIIONTHEHUY PEIIeHNIT MeXIYHAPOIHOTO apouTpaxa.

Ba>kHBIMM [/ yIydlleHus IpoapOUTPa>KHOTO KIMMara B YKpauHe ObUIM Ipu-
HATBIe 3 QeBpana 2011 roma ABa 3akoHAa YKpaMHBI O BHECEHUV U3MEHEHWII U
TOMONTHEH M B IpaskJaHCKMIT TPOLjeCCyanbHbIN 1 X03ACTBEHHBIN TPOLleCCyaTbHBIN
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KOJIEKCBbI YKpauHbI, KOTOPBIMMU YPETYINPOBaH HOPALOK 00)Ka/IOBaHMSA U UCIIONTHEHNUS
pelleHnit TpeTeCKNX CYOB ¥ MeXAYHapogHOTo apbutpaxa. [Ipexae Bcero, cieny-
eT OTMETUTb, YTO STVIMU 3aKOHAMH, HAKOHel], Obl/Ia pasrpaHNdeHa KOMIIETEeHIS XO-
3JICTBEHHBIX CY/IOB 1 CYZIOB OOI1IelT OPUCAMKIUY 110 uctonHeHuio perernit MKAC
U IPYyIUX MEXIYHApPOAHBIX apOUTpakeil, MECTOHAXOX/IeHIEe KOTOPBIX B YKpauHe.
CoracHO U3MeHEHVM, X03s/ICTBeHHbIE CYAbl paCCMAaTPUBAIOT TONBKO Jena 06 06-
JKaJIOBaHUM U BbIJade VICIIOMTHUTEIbHBIX JIMCTOB Ha NPUHYAUTEIbHOE VICIIOTHEHNE
pelleHnii TpeTelICKMX CY/I0B, pacCMAaTPUBAIOLINX BHYTPeHHMe ciopbl. OcnapupaHue
u npuHyguTenbHoe ucnonHenne pemennit MKAC, MAK, a Taxoke ipusHaHue 1 IIpu-
HYJUTETbHOE UCIIONHEHNE PellleHNIT MTHOCTPAHHbBIX MeXXAYHAPOJHbBIX apOUTPaKHBIX
MHCTUTYTOB PacCMaTPUBACTCS MECTHBIMY CYAaMy OOLIell I0PUCAUKIIVIN.

B nocnenHee BpeMs, ¢ Le/IbIO YAYYIIEHNSA IPOAPOUTPaXKHOTO U MHBECTUIIVIOHHO-
ro K/IMMaTa B YKpalHe, MOSABUIICA PsAJ, 3aKOHOIPOEKTOB IO BHECEHNIO M3MEHEHNI B
IIpoliecCyaTbHOE 3aKOHOATENNbCTBO, HAIIPAB/IEHHBIX Ha COBEPLIEHCTBOBAHME ITPABO-
BOTO peryImpoBaHus B chepe MeXIYHAPOSHOTO KOMMepYecKoro apburpaxa. Tak,
31 mapTa 2016 ropa B BepxoBHoit Pazie YKpanHs! ObIT 3aperucTpUpOBaH 3aKOHOIIPO-
eKT 4351 «O BHeceHMU M3MEHEHMII B HEKOTOPbIe 3aKOHOJATe/IbHbIe aKThl YKPalHbI
OTHOCHTE/IBHO BOIIPOCOB CYIeOHOTO KOHTPOJIA Y TOAAEPAKKY MEKIYHAPOJTHOTO KOM-
Mep4ecKoro apouTpaka», pa3pabOTaHHBII IPYIIION HAPOJHBIX AEIYyTaTOB YKPauHbI
U IPaKTUKYIOIUX B cepe apOuTpaka I0PUCTOB.

CoBeToM 110 BOIpocaM cyfe6HoI pedopMbl OATOTOB/IEH U 23 Mapra 2017 ropa
HanpasyeH IIpesugenToM YKpauHbl 3aKOHONPOEKT Ne6232 «O BHeceHUM M3MeHeHUI
B X03AJICTBEHHBIII NPOLeCCYaNbHBIN KOJEeKC YKpanHbl, [paXKmaHCcKuil mpoleccyanb-
HBIIl KofleKC YKpauHbl, Koflekc ailMUHUCTPAaTUBHOIO CYZIOIIPOM3BOACTBA YKPalHbI
U pyIue 3aKOHOZATEe/IbHbIE aKThI», KOTOPBIN IPUHAT B IIEPBOM YTE€HUI U €CThb BCe
OCHOBaHNUsA ITIPeAIoNarath, 4To oceHbio 2017 roa OH OyAeT NPUHAT U BBElEH B
nIelicTBHeE.

3HaueHMe 9TOTO 3aKOHA YPe3BBIYAIIHO BEJNKO, Belb pedb UAeT O pedopMmpo-
BaHMM BCETO IPOLECCYaTbHOTO 3aKOHOAATENbCTBA KaK COCTaBIALIel pedopMbl
Cyme6HOIT BeTBM BITACT.

OnHoit M3 Iie/eil 9TOrO 3aKOHa SIB/IAETCS obecledeHMe MO/DKHOTO Pa3BUTHSA
aJIbTepHATVBHBIX CIIOCOOOB pa3pelleH st CHOPOB, B YaCTHOCT MeX/[YHAPOLHOTO ap-
OuTpaXka 1 TPETEIICKUX CYAOB, MOAAEPKKA Y COfEICTBIE STUM HETOCYapCTBEHHBIM
OPUCAVKIMOHHHBIM MHCTUTYTaM.

Henpssa He MpuBETCTBOBATH TaKyue MOSUTVMBHbIE HaYMHaHUA. VIsMeHeHMA mpo-
I1eCCya/IbHOTO 3aKOHOJATe/IbCTBA YKPAaMHbI OTHOCUTENIBHO apOUTpaXka KacarmTcs, B
YaCTHOCTH CTIERYIOIIETO.

1. 3apexIapupoBaHa NMpoapOUTpaXkKHAs MOMUTHMKA TOCYAAPCTBA 110 Pa3BUTUIO
aJIbTepHATVBHBIX CIIOCOOOB paspelleHNs CIIOPOB U MEXXIYHAPOIHOTO KOMMEPYeCKO-
ro apbuTpaxka B YaCTHOCTU. JTa MOMUTHKA IIPOSBIUIACH BO MHOTYX HOBEJUIAX 3aKO-
HOIIPOEKTa, 0 4eM MAeT peub HipKe. OHAKO XOTeNIOCh OBl OT/IeIbHO BBIIETUTD HOPMY
yacTy BTOpoit ctarby 22 mpoekrta I'TIK n wactn Tpetwelt ctateu 23 mpoekta ['TIK,
KOTOpas IOKa3aTe/lbHa I OLEHKI TOCYapCTBEHHOV IMOMUTUKNA M OKOHYATeIbHAas
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penaxuusa KOTOpOIl [jajiach IIyTeM JINTEeIbHBIX JUCKYCCUIL ¥ KOMIPOMUCCOB KaK C
paspaboTumMKamMy IIpoeKTa, Tak 1 B BepxoBHoil Pafie YkpauHbIL: 1106ble HETOYHOCTH
B TEKCTe COIVIAIIEHN O Ilepefiade CIIOpa Ha paspelleHye TPeTeiiCKOro Cyfa, MeXy-
HapOJJHOTO KOMMePYeCKOro apourpaxka u (M) COMHEHNSI OTHOCUTEIBHO JIe/iCTBH-
TeJIbHOCTY, CMJIBI M BBIIIOJTHMMOCTY JO/KHBI TOJIKOBATbCA CY[OM B IIOJIb3y €€ Jeil-
CTBUTEIbHOCTH, CHJIbI U MCIIOTTHAEMOCTIL.

2. Kak usBecTHO, ¢ 2005 roga BbIIIOTHeHVe (PYHKINIT COfIe/ICTBIIA ¥ KOHTPOJIA B OT-
HOLIIEHN! MEeXXAYHAPOJIHOTO KOMMEPYECKOro apOUTpaxa, B YaCTHOCTU PacCMOTPEHMe
XOZaTalicTB 06 OTMeHe apOUTPa’KHOTO PellleH s U eT0 IPUHYAUTETbHOM UCIIOTHEHNH,
OBLIO BO3/I0KEHO Ha HU30BOE 3BEHO CY/IOB 00111ell IOPYCAVIKIINY, YTO CO3/JaBajIo OIIpe-
JieTIeHHBIE TIPO6/IeMBI ¢ Ka4eCTBOM CYAeOHBIX PeIIeHNIT IT0 STUM BOIIpOcaMm, ¢ popMIu-
POBaHMEM e[MHOII CYAeOHOI IPAKTUKY U, C YUYETOM aIle/UIALMOHHOTO 1 KaCCallIOH-
HOTO O0>Ka/I0BaHMsA, YXOAM/IO MHOTO BpeMeHM (IO HEeCKOMbKUX JIET) I HPUHATUA
OKOHYATe/TIbHOTO CyHeOHOro pelieHys. VI ydeHble, ¥ IPAaKTUKM 3aTPaTWIM MHOTO
ycumuii, 4ToObl YOeIUTh 3aMHTepeCOBaHHbIE TOCYJAPCTBEHHBIE CTPYKTYPHI B Iiefle-
coobpasHoCTM Nepefady 9TUX QYHKIMII Ha ane/UIALMOHHbI ypoBeHb cyfoB. Hako-
Hell 3To0 Ipousolto u npoekroM HoBoro I'TIK YkpanHbl 1 MsMeHeHMAMM B 3aKOH O
MEXYHapOJZHOM KOMMEPUYECKOM apOuTpaxke MpegycMOTPEHO, YTO alle/IsALMOHHbII
0O1IMI CYJ KaK CYJ IIepBOil MHCTAHIMM OYIeT pacCMaTpPUBATh 3TU BOIIPOCHL

3. BuepBble B IpoleccyaJbHOM 3aKOHOMIATeIbCTBE CUCTEMHO ¥ B IOTHOM O0b-
eMe perJTaMeHTHPOBAHO BBIIOTHEHMEe Cy#aMy (PYHKIMIT COLeVICTBUA M KOHTPOJIA
B OTHOLIEHM) MEXIYHApOJHOTO apOuTpaka 1 Tpereiickux cympoB. Ocobo crenyer
HOJYEPKHYTb YperynnpoBaHue IpoLeRypbl COleICTBM TOCYJapCTBEHHBIMU CYfia-
MU apOUTPaKy OTHOCKUTENIbHO HPUHATUA Mep 110 MCTPeOOBaHUI0 U 0becredeHno
JI0Ka3aTeNbCTB, X OCMOTPY, AOIPOCY CBUIETEIs, 10 00ecIedeHnIo ncka. BBogurcs
MHCTUTYT BCTPEYHOTO OOecredeHus, KOTOPbIl AB/IAETCA HeOOXONUMBIM YCIOBUEM
U IPUHATUA Mep obecriedeH s VICKa, JOKa3aTenbCTB.

4. CymecTBeHHO JopaboTaHa U yIydllleHa IpOLeAypa pacCMOTPEHMs CyAaMu
3asBJIEHNUII O NIPM3HAHUY U IIPVBENEHNN B UCIIO/IHEHMe PelIeHni MeXXIYHApOJHOTO
KOMMePYeCKOr0o apOuTpaXxka, eciy ero MeCTO HaXOUTCS 3a IpefenaMy YKpauHbl, U
IpefoCTaB/IeH s paspelleHNs Ha UCTIONHEeHNe PellleHNiT apOuTpaka ¢ MeCTOHAXOXK-
IleHVeM B YKpauHe, a TaKXKe IIPOLeypa PaCCMOTPEHNS Cy/jaMU 3asiBJIeHIIT 06 OTMe-
He pelIeHNIT MeX/[yHapOJHOr0 KOMMEePYEeCKOro apouTpaxa.

5. IIpegycMOTpeHa BO3MOXXHOCTDb PACCMOTPEHNSA B OZHOM 00beJUHEHHOM IIPOM3-
BOJICTBE 3asBJIEHNs 00 MCIIONHEHUY apOUTPa’KHOTO pelleHnsl COBMECTHO C 3asiBie-
HIeM 00 OTMeHe TaKOTO pelleHNs, YCTAaHABIMBAIOTCA YeTKIe CPOKM TAKOTO pacCMo-
Tpenus. [IpyHNMas Bo BHUMaHUe TOT (AKT, YTO OCHOBAHMA JI/II OTMEHBI pPelIeHNs
MEX/YHapOJHOTO KOMMEPYeCKOro apOuTpaka 1 OTKasa B €ro MPU3HAHUY U IpUBe-
IEeHUN B VICTIOJIHEHME ABJIAI0TCA IPAaKTUYeCKN OHAKOBBIMMY, TaKas HOBe//Ia IIPABO-
BOTO PETy/IMpPOBaHNs 6€CCIIOPHO SAB/AETCS aKTYaIbHOIL.

6. IIporeccyanpHO obecriedeHbl IOTHOMOYMS KOMIIETEHTHOTO CyHa OTHOCH-
TEJIbHO IPUOCTAHOB/IEHNS NPOU3BOJCTBA 00 OCIAPMBAHUY PELIeHNUS MEX[yHa-
POZIHOTO KOMMePYeCKOro apOuTpa)ka Ha yCTAHOBJICHHBIII UM CPOK /ISl TOTO, YTOOBI
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IPeOCTaBUTh BO3MOXXHOCTb COCTaBY apOMTPa>KHOTO CyAa BO30OHOBUTbH apOm-
Tpa)KHOe Pa3bupaTeNnbCTBO ¥ YCTPAHUTb OCHOBAHMS J/ISI OTMEHbI apOUTPasKHOTO
peleHus.

7. Ilpu vcioHeHNY apOUTPASKHOTO pellleHNs IPeJyCMOTpeHa KOMITeTeHIINSA CY/a
II0 B3bICKaHMIO JICHE)KHBIX CPEJICTB B BA/IIOTe apOUTPa’KHOTO pelleHNsI, 4eM YCTpaHe-
Ha JVICKPMMMHAIM B3bICKATe/Is, KOTOPBIN MOMyYasl pelleHre CyAa O B3BICKAaHUM C
JIO/DKHIUKA JIeHe)KHBIX CPEJICTB TOBKO B IPUBHAX.

8. OmpeneneHHbIE MTONOKUTENbHBIE MOMEHTHI 3a/I0)KEHBI B 3aKOHOIIPOEKTE 1 I10
pacuMpennio ap6uTpabenbHOCTU CIIOPOB. VI XOTs B HeM, YBBI, He 3aJI0KeH, B 4acT-
HOCTHY, TIPUHIIAIT MHOTHX CTPaH, YTO IPEIMETOM apOUTPa)KHOTO pasdmparenbCcTBa
MOTYT OBITH JIF0ObIe YaCTHOIIPABOBBIE CIIOPBI, II0 KOTOPBIM MOYKHO 3aK/TIOYUTh MUPO-
BO€ COIJIAllIEHNE, OH 3HAYMTE/IbHO PacIINpsieT KPYr IIPaBOOTHOLIEHWI, OfIBEOM-
CTBEHHBIX apOuTpaxy. B uactHOCTH, 9TO:

— CIIOPBI, BBITEKAIOLIINE 113 KOPITOPATUBHBIX IPABOOTHOIIEHMIT, B TOM YHCTIE CIIOPBI
MEXJY y4acTHUKaMM (YIpeaUTeIsIMHA, aKIMOHEePaMI, WIeHaMM) IOPUANIECKOTO NI
WIN MEX[Y I0pUAVYEeCKUM JIUIIOM Y er0 YYaCTHUKOM (YupefuTeseM, aKLIMOHEPOM,
YJIEHOM), B TOM YJC/Ie YIaCTHIKOM, KOTOPBIN BBIOBUI, CBsA3aHHbIE C CO3[JAHUEM, Jies-
TE/IbHOCTBIO, YIIPaB/IeHeM WIN IpeKpallieHeM JeATeTbHOCTI TAKOTO I0PUANIECKO-
o /INIA TOJIbKO Ha OCHOBaHMM apOUTPa’KHOTO COITIAIICHNUS MEXAY IOpPUANIECKUM
JINLIOM U BCEMMU €TO YIaCTHUKAMU;

— CIIOpbI OTHOCKUTE/IBHO IIEHHBIX OyMar, B TOM 4YMC/Ie CBSI3aHHbIE C IIpaBaMy Ha
IleHHble OyMary 1 mpaBaMi, BOSHUKAIOIIVIMYU U3 HUX, SMICCHeT, pa3MeleHneM, 060-
POTOM M HOTAllleHNeM IIeHHBIX OyMar, 00513aTe/IbCTBAMIU 10 LIeHHBIM OyMaram;

— CIIOpBI OTHOCUTE/IBHO IIPaB Ha M300peTeHNe, IONe3HYI0 MOJIe/b, IPOMBIIIICH-
HBIIT 00pa3sel], TOProBYI0 MapKy (3HaK /IS TOBApOB U YCIIYT), KOMMepUYeCKOe HalMe-
HOBaHMe U JPYTUX IPaB MHTE/UIEKTYa/TbHO COOCTBEHHOCTH, B TOM 4MC/Ie OTHOCK-
TE/IbHO TIPaB IPeIBAPUTENTbHOTO UCIIOIb30BAHNS;

— CHOPBI OTHOCUTEIBHO IIPAaB aBTOPA ¥ CMEXXHBIX IIPAB, B TOM YIC/TE CIIOPHI O KOJI-
JIEKTMBHOM YIIpaB/IeHN! MMYIIIeCTBEHHBIMM IIPaBaMI aBTOPA ¥ CMEKHBIMM IIpaBaMu;

— CIIOpPBI OTHOCUTENBHO 3aK/II0UEHVsI, UI3SMEHEHNUsI, PACTOPXKEHMsI Y MCTIOTHEHVST
JIOTOBOPOB O PAaCIOPsHKEHNM MMYIECTBEHHBIMI ITPaBaMyl MHTE/UIEKTYaIbHOI CO6-
CTBEHHOCTY, KOMMEPYECKOI KOHIIeCCUY;

— IpaXX/JaHCKO-TIPaBOBBIE ACIIEKTBI CIIOPOB OTHOCUTETBHO IPUBATU3ALINY VIMYIIle-
CTBa, CIIOPOB, KOTOPble BO3HMKAIOT MPY 3aK/TI0UYEHNM, U3MEHEHNH, PAaCTOP)KEHUN U
VICHIO/IHEHVM JJOTOBOPOB O TOCYAAaPCTBEHHBIX 3aKYIIKaX;

— TPaXX[JAHCKO-IIPABOBbIE ACHEKTbI CIIOPOB, BBITEKAMI[UX M3 OTHOIIEHMUI, CBsI-
3aHHBIX C 3aILIUTON SKOHOMUYECKO KOHKYPEHI[UN, OTPaHMYeHMEeM MOHOIIOIM3Ma
B XO3SIICTBEHHOI JIeATeIbHOCTY, 3aIUTOM OT HeOOPOCOBECTHON KOHKYPEHIINN, B
TOM 9YJC/Ie OTHOCUTE/IbHO HEIPAaBOMEPHOTO MCIIOIb30BaHMsI 0003HAYEHMIT W/II TO-
Bapa JIpyroro mpou3BOAVTEI, KONMPOBAHNUS BHEIIHETO BYU/A U3emus, cbopa, pas-
IJIALIEHNA Y VICIIO/Ib3OBAaHMA KOMMEPYECKOI TallHbL.

BHezipeHye yKa3aHHBIX HOBE/UI IIPOLIECCYa/bHOTO 3aKOHOJATEeNbCTBA JJaCT
HeOOXOJVIMBIIl TOMTYOK I Ja/IbHEIIIero pasBUTUA U MONY/LApU3auy apouTpaxa,
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cpenaet Ykpanny u MKAC npusiekaTe/1bHOI IIOWAAKON [ pa3peleHns MeXy-
HAapPOJHBIX KOMMEPUYECKIX CIIOPOB.

MKAC npu TIIII YkpauHbl 3a Tofbl CBOEil HEATEIbHOCTU CTajl y3HABAEMbIM
YKPaMHCKMM OpeH/IOM, IOCKOJIbKY ObUIVN 3a/eliCTBOBAaHBI Te (PaKTOPbI, O KOTOPBIX
TOBOPIJIOCH BBIIIIE, U CPAbOTa/IN Te BEKTOPBI PasBUTHA, KOTOPBIE ellje ObUIN OIpefie-
nensl nepBbM mpepcegareneM MKAC VLT Tlo6upueHnko.

1. Mouinbiit Kagposblit norennyan. OcaoBy MKAC cocTaBiAlT KOMIIETEHTHBIE,
He3aBUCUMbIe U OeCIpUCTpacTHbIe apOUTpPbI, KOTOpble HEMOCPEACTBEHHO paccMa-
TPUBAIOT CIIOPBI, M BBICOKONIPO(ECCHOHANTbHbIE COTPYAHUKY CeKpeTapuara.

Bpina mpaBuibHO BeIOpaHa cTparerys pOpMUPOBAHNS CIMCKA apOUTPOB: HMpU-
opuTeT OBUI OTHAH Y4eHbIM B O0OJIACTU IPa’KIAAHCKOTO, XO35MICTBEHHOTO, MeX/[yHa-
POJIHOTO YaCTHOTO ITPaBa U MPaKTUYeCKUM PabOTHMKAM B 00/1aCTH IOPUCTIPYAEHIINN.
Vcxomsa U3 TOro, 9YTO CTOPOHBI BIPaBe PAacCUMUTHIBATD HA OOBEKTMBHOCTH, BBICO-
Kuil pogeccroHanusM u Jo6ponopsasodHocTb apburpos, B MKAC Bcersa oueHb
TIATENIbHO MOAXOAMIN K popMmupoBanmio crnuckos apourpos MKAC. B ocHoBHOM
B CIIMCOK BK/IIOYA/INCh BefylliMe ydeHble, IIPerofaBaTe/iM M NHOCTPAaHHbIE CIIeLu-
aJIICTBHI B cepe MeKAYHAPOTHOIO KOMMEPUECKOTro apOuTpaxa, MeIole BBICOKIEe
MOpaJIbHbIe KauecTBa.

ITepBopIit crimcok HacumMThiBan 13 kKaHpuparyp apobutpos — Bypuak ®.I., Buno-
kyposa JL.O., Ipwxkyana O.I., Emen VLI, Kpymuan A.Jl., Jlyup B.B., Mamytos B.K,,
[Tamenko E.I., TTobupuenko VLI, Ilponckas I.B., Cypxukosa B.JI., Cyxoxa .
u Toncroit I'K. - 4 akageMnka AKajgeMuu IpaBOBBIX HAYK YKpPauHBI, 7 HOKTOPOB
IOPUANYECKMX HAYK 1 3 KaH[MAATa IOPUAMYECKIX HayK.

B mae 2016 ropa 6b11 CyIIeCTBEHHO paciinpeH PekoMeHaTebHbIN CIMCOK apou-
tpoB MKAC, koTopblIii ceifyac HacuuThIBaeT 118 apOUTPOB, U3 KOTOPBIX 62, TO €CThb
53% - sTo cnenmanuctel n3 33 crpad Mupa. CaefyeT OTMETUTD, YTO Ha/I4Me B CIIMCKe
MHOCTPAaHHBIX apOUTPOB He ABJIAETCS POPMaTbHOCTDIO, MHOTHE U3 HIX HEOJHOKPAT-
HO YYaCTBYIOT B PACCMOTPEHNM Jie/, B OCHOBHOM 9T0 apbouTpbl 3 Kasaxcrana, ITonb-
i, Monpmossl, Poccun, @unnsauagnn, CIIA, IIBennmn, Cep61/n/1 u benmapycn.

Kputepun or60pa KaHAUAATYp B CIIMCOK apOUTPOB HOCTATOYHO KecTK1e. [Tpesn-
nuyMm MKAC ocyuecTB/sieT aHanmm3 ypoBH:A Ipo¢ecCHOHaIbHbIX 3HAHWIA, OIbITA B
cepe apbuTpaxa, HayUIHOI JeATETBHOCTY KaHU/ATa Y JaXKe KUSHEHHOI TO3ULIMIL.
Ceityac B KoHcTuTyuio YKpauHbl BBefjeH KpUTEPUIt JOOPOIOPAOYHOCTI CYAbY, a
B MKAC on npumensercs ¢ 1992 ropa.

2. OddexTuBHOE paspelreHye CIOpoB. [apMOHNYHOE COYeTaHMe B CIMCKe apOu-
TpoB MKAC BbICOKOKBaIM(UIMPOBAHHBIX YIEHBIX U IOPUCTOB-IIPAKTUKOB, KOTOPbIE
VIMEIOT OOJIBIIOI ONBIT CYAeOHOI U apOUTPAKHON MPAKTUKM BO MHOTUX IOPUCAUK-
IVSX, 00YC/IOB/IMBAET BBICOKMIT YPOBEHb IPO(eCCHOHANTBPHOTO MOAXO/a K paspelle-
HUIO KXIOTO KOHKPETHOTO CIIOpa.

Pemenne MKAC ycnemHso BbinonHAwTcA B 110 crpanax Mupa. B cpeiHeM To/IbKo
2,5% pemennit MKAC ocnapuBaioTcsa CTOPOHOIL, He B II0/Ib3y KOTOPOJI BHIHECEHO
TO WM MHOE pellleHe, 113 HUX OTMEHSIOTCA JINIIb 0KoIo 1% pemennit. Takoe Majtoe
KO/IMYECTBO OCIApUBAaeMbIX PeIIeHNUII CBUAETENbCTBYEeT 00 ypoBHe paboThI CyAa, a
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TaKoKe 00 0O'bEKTUBHOM ¥ 6eCIPUCTPACTHOM PacCMOTPEHMN JIef, KOTa aXke Ipo-
UTpaBIlasi CTOPOHA, MOPAJIbHO YAOB/IETBOPEHA apOUTPasKHBIM PACCMOTPEHNUEM JieTIa.

YMeCTHO HeCKOJIBKO CJIOB CKa3aTb 00 OCHOBHOM KpUTEpUM YCIEIIHOCTU apou-
TPa>KHOTO MHCTUTYTA — KOMNYECTBE PACCMOTPEHHBIX €I

3a Bpem: cBoell geATenbHoCTH — 1992-2016 ropsl - MKAC npuHsAn K cBoeMy Ipo-
usBopacTBy 10 115 gern, a 3a sausapb-utonb 2017 roga eme 220 gen. Ceituac MKAC
©XKETrOoJHO NpMHUMaeT K paccMorpenuio 300-500 gern, a B 2015 roay 6bUI10 IPUHATO
K IIPOM3BOJCTBY pPeKOpAHOe KomudecTBo fenl — 922. Ilo aTomy nokasarento MKAC
3aHMMAaeT BENYIIYIO TO3UIINIO B MUPE.

YcroitunBas auHaMuka obpauennit B MKAC sBiseTcs nokasareneM ero addex-
TMBHOI PabOThI ¥ CBOEOOpAasHbIM 3HAKOM KadecTBa ¥ JOBEpPUsS K apOUTPaKHOMY
MHCTUTYTY. 3aJIOTOM 3TOTO SBJsAETCA cobOmoneHre apourpamn u CekpeTapuarom
MKAC BBICOKMX MEXIYHAPOSHBIX CTAHIAPTOB B CBOEII I€ATeTbHOCTIL.

ExxerogHo cropoHamu 1o fenaM, paccMarpuBaeMbiM B MKAC, saByatoTca npen-
CTaBUTENNU B cpefiHeM ¢ 50-55 cTpaH, 13 KOTOPbIX 42-46 5TO CTpaHbI Ja/IbHETO 3apy-
6exxps u 8 crpan CHI' u YkpanHsr.

YkpayHa He CTOUT B CTOPOHE OT II00A/IbHBIX IPOL[ECCOB B 9KOHOMUKE 1 00X
MMPOBBIX IPOLeCCcOB. Tak, y4UThIBas €BPOMHTETPALIMOHHBI BEIOOP YKpayHBI, IO
CPaBHEHMIO C IPOIIIBIMY TOJaMI CYLeCTBEHHO YBEIMYMIOCh KOMMYECTBO Mpef-
craBuTeselt n3 ctpaH EBpomnsl (48-50%). B momckax pbIHKOB cObITa CBOMX TOBApPOB
U YCIIYT YKPauHCKME NMpeANpYHIUMATENN ABUTAIOTCA KaK B €BPOIEIICKOM HaIpaB-
JIeHUM, TaK U Ha BOCTOK. Kak 1 B IpebIAyIue roAbl IOfaBAoLiee OOIbIIMHCTBO
CIIOPOB CBA3aHO C JOTOBOPaMNU MEXAYHAPOAHON KYIUIM-IPOAJAXM (IIOCTaBKM)
TOBAapOB ¥ KacaeTCsi HapyIIeHMII BbINOJTHEHNUSA IOTOBOPHBIX 0053aTeNbCTB IIO
OIUIaTe WIM IOCTaBKe TOBApOB, BBIOTHEHMS paboT Wau ycayr. MeHbllle CIIOPOB,
CBSI3aHHBIX C TPAHCIIOPTHBIMY IIepeBO3KaMM, OAHKOBCKVMMU yCTyTaMy, CTPaxoBa-
HIEM U CTPOUTENBCTBOM.

3. OneparuBHoe paspelieHne crnopos. IIpu paccMoTpeHMM CIOpPOB BaKHO He
TOJIBKO NPO(ECCHOHANIBHO U KaYeCTBEHHO PelLINTh CIIOp, HO U CfielIaTh 9TO B MaK-
CUMAJIbHO CKaTble cpoky. CoueTaHMe STUX IBYX COCTAB/IAIOIINX OCHOBA KOHKYPEeH-
TocrocobHoCcTy apburpaxuoro nuctutyta. MKAC nMeer psjj mpenmylecTs mepey
APYTUMU VHCTUTYTaMI B 3TOM KOHTEKCTE.

[Tonnmasi, 4YTO BpeMs 9TO He BO30OHOBJIAEMBI Pecypc, B MOCIENHNE TOABI B
MEKAC cyuiecTBeHHO YMEHBUIMINCh CPOKY apOUTPaKHOTO pa3bMparenbCTBa Hel.
Tak B cpemHeM ¢ MoMeHTa (OpPMUMPOBaHUS COCTaBa ApOUTPAKHOTO Cyma M [0
BBIHECEHVS apOUTPAXKHOTO pelIeHNs B CPOK:

- 10 3 MecslleB — paccMaTpuBaeTcs okoyno 60% ner;

- 0T 3 10 6 MecsA1eB — paccMaTpuBaeTcs okoso 30% mer;

- 0T 6 10 9 MecslLleB — pacCMaTPUBAETCS OKOJIO 6% Jer;

- oT 9 0 12 MecALEeB — paccMaTpuBaeTcs oKono 3% per;

- 6ornee 12 MecslLeB — paccMaTpuBaeTcsl MeHee 1% fern.

To ectnb, mpumepro 90% [en paccMaTpUBAIOTCS B CPOK, He IIPEBbIIIAIONINIL TIO-
rofia. ITO MPWINYHBI Pe3y/IbTaT, OCOOEHHO B YC/IOBUAX HETaTUMBHON TEHMCHIUM,
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KOTOpasi 4eTKO IIPOsB/IAETCS B IIOCTIEIHee BpeMs, — YCU/IeHNe COIPOTUBIICHMS CTO-
POHBI, K KOTOpOJ1 NpebsABIeH UCK, B PACCMOTPEHNUN CIIOPA: M3MEHEHNe MeCTOHa-
XOXK/IeHN s, HeIIOTTyYeH e IOKYMEHTOB, 3/I0YHOTpeO/IeH e TPOIlecCyaTbHbIMY IpaBa-
MM ¥ TOMY II0f00HOe.

OcHOBaHMs /I TAKOTO OIEPATVBHOIO PACCMOTPEHMS e/ M3HAYaIbHO ObIIM 3a-
noxensl B Permamenre MKAC, cormacHo KOTOpOMY IIPOM3BOJCTBO IO JieTy BO30OYK-
maetcsa noctaHosneHneM npepcenatenss MKAC nocne npencrasnenns B MKAC Haz-
JIeXalM 06pa3oM 0(pOpMIEHHOTO ICKOBOTO 3asIBJICHNS, OIIAY€HHOTO PETYCTPALV-
OHHBIM COOPOM, 1 ITPYU HA/IMYMM ITPABOBBIX OCHOBAHMII (ApOUTPA’KHOTO COT/IAIIEHVS
CTOpOH) TpenbsABIeHNs UcKa. [Ipu 3TOM B IOAaB/IsA0IEM OOBIIMHCTBE CIydaeB
TaK/e IIOCTAHOB/ICHMS NPUMHUMAIOTCS B IeHb NOCTYIUIEHNS JMICKOBOTO 3asBJICHMS.
Kpowme Toro, orcyTcTBMe cTafuy o6MeHa 3ampocamu 06 apOuTpake MO3BOMALT CO-
KPaTUTb apOUTpaXKHOe pa3bUpaTeIbCTBO Jie/ia B CpeHeM Ha 1-2 MecsIa.

Eme opuuM cymectBeHHbIM npenmytiecTsoM MKAC sABiseTcs HafeneHue mpef-
ceparensa MKAC, nomyumo QpyHKIWIT IO OpraHU3auny fAesTeIbHOCTY apOUTpaskHO-
TO yYpeXJeHNs, Oolpefie/IeHHbIMI IIPOLleCCyaIbHbIMU NpaBaMu. Tak, mpefcenarenb
MKAC npuHumaert, 10 GopMMpOBaHMs COCTaBa apOUTpaxa, MO Mpocbbe mo6oit
CTOPOHBI, €C/IM NIPU3HAET TaKyI MPOCh0Yy 060CHOBAHHOII MOCTAHOBJIEHME 00 yCTa-
HOBJICHUM pa3Mepa U GpopMbl obecriedeH st UCKa, KOTOpbIe SBJIAITCA 0053aTe/IbHbI-
MM /ISl CTOPOH U JIeVICTBYIOT JI0 BbIHECEHMsI OKOHYATEIbHOTO apOUTPasKHOTO pellle-
HUA. YKa3aHHbIE [IpaBa [I03BOJIAIOT OIIEPATMBHO PellaTh IPolleccyalbHble BOIPOCH,
B YaCTHOCTM, OTKA3aTbCsA OT MHCTUTYTA YPE3BbIYAIIHOTO apOUTPa, B KOMIIETEHIVIO
KOTOPOTO BXOAUT PaCCMOTpPEHIE XOATAICTB O IPUHATUY 00eCIeYNTENbHBIX Mep.

CrnemyeT 06paTuTh BHUMaHNE, YTO B OT/INYME OT JPYTUX apOUTPaXKHBIX MHCTUTY-
TOB, CTOPOHA CIIOpa MOXKET 3asABUTh TaKOE XONATANICTBO O IMPUMEHEHNM ObecIieyn-
TE/IbHBIX Mep 6e3 BCAKOI HOMOTHUTEIbHO TI/TaThL.

Kpowme roro, npexcenarens MKAC MoxeT, 10 pOpMUpPOBaHNs COCTaBa apOUTpaxa,
BBIHOCUTD IIOCTAHOBJICHNUSA O MPEKpallleHn apOUTPaXKHOTO MPOM3BOACTBA IO YKa-
3aHHBIM B Per/taMeHTe OCHOBAaHUAM.

B o6mem, He orpaHn4nBas cBOOOLY HM CTOPOH, HM COCTaBa apOUTpaka OTHO-
CUTE/IPHO TMOps/iKa apOouTpaxkHoro pasbuparennctsa, Permament MKAC comep>xut
JyeTKMe IIpeceKaTe/lbHble CPOKM OCYIIEeCTB/IEHNSI OCHOBHBIX IIPOLIECCYaIbHBIX Ieil-
CTBUIL, CIIOCOOCTBYET OIEPATUBHOMY Be[JeHUIO apOUTPaXKHOTO PacCMOTPEHMS JieTl.

Y4anTbiBasg HOTPeOHOCTM CTOPOH B OBICTPOM paspelleHuy CIopos, PermaMeHT
MKAC paer cTOpoHaM IIpaBO BOCIIO/NB30BAaThCA BO3MOXKHOCTBIO IIPOBECTU apOy-
Tpa)XKHOEe pa3bMpaTenbCTBO Ae/Ia UCKTIOUNTEIbHO Ha OCHOBE MYICbMEHHBIX MaTepua-
JI0B, 6€3 IIPOBefeH sl YCTHBIX CTYLIAHWIA T10 fIeTy.

TaxKe C LeNbI0 YCKOpeHMsI apOUTPa>KHOTO pa3bMpareNbcTBa BCe OCHOBHBIE
JIOKYMEHTBI IO fieTy (MCKOBbIe MaTepuabl, IOBECTKY, ONpefie/ieHNsI 00 OTIOXeHNN
pPacCMOTpeHNs fiefla) HAIPABJIAIOTCA CTOPOHAM KYPbEepCKOJ IOYTOI ¥ 37IEKTPOH-
HbIMK cpeficTBamu cBsisu. B MKAC ¢yHKunoHupyer mporpamma 371eKTPOHHO-
TO JJOKYMEHTOO0OpOTa, KOTOpast, KpoMe OOecliedeHNs] PerucTpaluy BXOAALINX U
VICXOZAIINX JOKYMEHTOB CTOPOH CIIOPa, COCTOSTHMS apOUTPaXKHOTO pa3byparenbcTBa
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Ha KOHKPETHYIO J]aTy II0 KOHKPETHOMY Jie/Ty ¥l KOHTPOJISA CPOKOB TaKOTO pacCMOTpe-
HIISL, TI03BOJIIET BECTH 9/IEKTPOHHBII BAPMAHT apOUTPAKHOTO Jiefa, ¥ CIIOCOOCTBYeET
OllepaTMBHOMY 0OMeHy MH(pOpMaIeil MeXAY BCeMM YIaCTHUKAMIU apOUTPaXKHOTO
mporecca.

4. HeittpanbHOCTb apburpaxkxHoro pasbéupatenpcrBa. Pabora MKAC ocHOBBI-
BAeTCs Ha TaKOM IIOAXOfie, YTO OffHO M TO K€ JIMIIO He MOXKeT OBITb apOUTpOM IO
OIHOMY HeNy ¥ NpeAcTaBUTeNeM CTOPOHBI IO APYTOMY Jely, YTO B 3HAUNTEIbHON
CTeIlleH) MO3BO/IsAeT 3P PEKTUBHO MPefOTBPAIIATh BOSMOXKHBIN KOHQIUKT MHTepe-
COB 1 00YC/IaB/IMBaeT He3HAUUTE/IbHOE KONMNYECTBO 3asBIEHUII CTOPOH 06 OTBOfE
TOTO VIV MHOTO apburpa. PelleHre OTHOCUTENBHO 3asBJI€HNs CTOPOHBI criopa 06
otBofie apburpa nmpunumMaercs [Ipesupuymom MKAC, koTOpbIit BO3ITIAB/IAET IIPef-
ceparennb MKAC 1 B cocTaB KOTOPOTO BXOAAT 7 Hanbojiee U3BECTHBIX M aBTOPUTET-
HbIX ap6uTpoB. Kpome Toro, [Tpesuanym MKAC MoxeT IpUHATD pelieH1e 06 OTBO-
Jie TOTO VI MHOTO apOuTpa 1o cobcTBeHHOI MHunmaruse. OfHAKO, 3a MOCIeNHNe
5 net Ilpesupuym MKAC Hu pasy He BOCIIO/Ib30BAJICS TaKUM IIPABOM.

C roppmocTbi0 MOXKHO cKaszaTb, 4yTo Ha cerogHa MKAC mpu TIIII Ykpannb
ABJIAETCA €flBa M He eAVHCTBEHHDbIM I0PUCAVKIVIOHHBIM OPTaHOM YKpPauHBI, KOTO-
PpbliT He TOAJAIOTCA 3/I0MY AYXy KOPPyHLMM ¥ 1066u3Ma B XyALIeM CMBICTIE 9TOTO
croBa. OTO OOBACHAETCS BBICOKMMIU CTaHAApPTAMM IpU IOAOOpe apOUTPOB, KOTO-
pble MOTYT OBITh BK/TIOUEHBI B PEKOMEH/JATE/IbHBIN CIINCOK, a TAKXKe KOHTPOJIEM KX
mestenbHOCTHU co ctopoHsl MKAC.

Nuorga MKAC kpuTukyoT 3a Hamuume PeKOMeHZIaTe/IbHOE CIIMCOK apOUTPOB,
HOo MKAC mnocefoBaTebHO NpH/ep>KMBaeTCs MPUHINIIA, KaK KaXKzlas yBaKaeMast
apbuTpakHas OpraHusanys GO/DKHA MIPOBEPATb, KOTO CTOPOHBI Ha3HAYMIM apOu-
TpoM. VI /151 9TOTO eCcTh 0ObeKTUBHBIE IPEAIIOChIIKI — CETOJH TPO61eMa, 0COOeHHO
B CIIOPaX MEX/y KPYIHBIM KaIlMTa/IOM, He IPOCTO HAITU BBICOKOKBAINUIINPOBAH-
HOTO apOuUTpa, HO U 06eCIeYnTh ero 6eCIpUCTPacTHOCTD, OOBEKTUBHOCTD 11 HE3aBI-
CUMOCTbD. JJ0Ka3aTeIbCTBOM 3TOrO SBJIAETCA TO, uTO ceffyac Ha yposHe IOHCUTPAJI
o6cyxaeTcss HeoOXoaMMOCTb NpuHATUA Komekca aTukm apburpa.

Bmecte ¢ TeM, MKAC cTporo npugep>xuBaercsi CBOMX BbICOKMX CTaHIAPTOB — 32
BCe BpeMs [IeATeIbHOCTI apOUTPAKHOTO MHCTUTYTA 13 PEKOMEH/IaTe/IbHOTO CIIMCKA
OBbUIM VICK/TIOYEHBI TPM apOUTpa, B OTHOIIEHNN KOTOPBIX ObUIO JJOKa3aHO, YTO OHU
JIONYCTU/IV HEpPaBHOIIPABHOE OTHOIIEHNE K CTOPOHAM ¥ J000MpPOBaIM MHTEpPeChl
CTOPOHBI, KOTOpas X Ha3HAYNJIA.

Taxoke B MKAC c 1enblo coxpaHeHMsI HEMTPaTbHOCTY apOUTpPaXKHOTO pasbu-
paTenbCcTBa BCIO MEPEMICKY CO CTOPOHAMM IO Jielly M apOUTpaMm OCYIIeCTBIseT
CeKpeTapuaT, COCTOAILINIT M3 BBICOKOKBATM(UIMPOBAHHBIX IOPUCTOB, KOTOpPbIE
CBOOOJIHO BIafIEI0T YKPAMHCKUM, PYCCKUM M aHITIMIICKMM si3bikaMu. CrefyeT mofi-
YepKHYTb aKTMBHYIO porib cekpeTapmara MKAC, KOTOpBIil He yleM/IsAsa He3aBU-
CHMOCTY apOUTPOB IIPYU pa3pelIeHnN CIOPa, OCYIIECTB/IsAeT TEXHUYECKYIO U Opra-
HY3AIVIOHHYI0 paboTY I10 IOATOTOBKE ¥ IIPOBEJEHNUIO apOUTPasKHOTO MpoIjecca Mo
JieTTy, jJaBasi TeM CaMbIM COCTaBY apOUTpaka COCPeOTOYUTHCS Ha CYTH CIIOpa U €T0
paspeneHnn.
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Pe3y/nbTaToM TakKoro IOAXOfA SIB/IAETCSA TO, YTO C KaXKABIM TOJOM IOCTEIIEHHO
yBeIMUUBAETCA JOJIA JIeI, CTOPOHAMM B KOTOPBIX SBJISAIOTCSA MCK/IIOYUTETIBHO Hepe-
3auzieHTHI, KoTopble BoiOpamn MKAC B kauecTBe «HETPabHON TEPPUTOPUN» /IS
PaccCMOTpeHMs CBOUX CIIOPOB.

5. CpaBHUTEIbHO HU3Kas CTOMMOCTD apOUTPa’KHOTO paccMoTpeHns fea. CTaBKu
PErUCTPALMOHHOTO U apOUTPAXKHOTO COOPOB SABJIAIOTCS OHIMU U3 CAMBIX HU3KIUX B
pernone. Tak, mpu nogade uckosoro 3assiaeHuss B MKAC ucren 06s13aH OIIaTUTD
PerucTpalMoHHbIT cOOp B pasMepe, KOTOPbIIt cocTapysiet Bcero 600 nommapos CIIIA.
Takoke UCTIIOM yITaunBaeTcs apOUTPaXKHbIN COOP, IIPY ITOM B CTydae YAOBIETBOPe-
HISL ICKA 9TOT apOUTPaXKHBIiT cOOp pelieHreM ApOUTPa>KHOTO Cy/ia BO3/IaraeTcs Ha
OTBETYMKA.

MKAC He mpuMeHsieT IIOAXO0/, HEKOTOPBIX 3ala{HbIX MHCTUTYTOB OTHOCUTEIBHO
II0YaCOBOJI OIUIATHI TPYZA apOUTPOB, apOUTPAKHBIE COOPDI UCUNUCIIAIOTCS B TBEPHON
CyMMe, pa3Mep KOTOPOII 3aBUCUT OT IieHbI ucka. Taxxe ITomoxennem 06 apourpax-
HBIX cOOpax U pacxofax MpeJyCMOTPEHO, YTO B C/Iy4ae PaCCMOTPEHNUsA He/ia efIHO-
JIMYHBIM apOUTPOM, ucTell yitaunsaeT 80% ap6urpaxxHoro cbopa.

B 2014 roxy ¢ y4eToM yKpaMHCKUX peanii i SKOHOMUYECKOTO MOMTOKeHN, ObIn
CYILIIeCTBEHHO CHYDKEHBI CTaBKM apOMTPaKHOTO cOopa IO ¥MCKaM, TpeOOBaHUSA IO
KOTOPBIM IpeBbIIAT 2 MUUIMoHa gomwtapos CIIIA, 4yTo 6bUI0 OYeHb NO3UTUBHO
BOCIPUHATO II0/Ib30BATE/IIMM HAIINX YCITYT.

OTcyTcTBUE [JONOMHUTENbHBIX COOPOB IIpM IIOfaue XONATAICTBA O IPUHA-
TUM 00eCIIeunTe/IbHBIX Mep, OTIPaBKa BCeX HOKYMEHTOB CTOPOHAM 3a CYeT CyAa U
OecIlaTHOe IpefoCTaB/IeH e 3aJI0B /IS yCTHOTO CITYIIAHMUA Jeia, e/laeT apOuTpax-
Hoe pas6uparenbcTBo B MKAC fieiicTBUTEIbHO MaIo3aTPaTHBIM.

6. KomdopTHOCTb apbuTpa)kHOrO pa3buparenbcTBa. BO3MOXKHO 3TO He OfUH
U3 ITIaBHBIX (aKTOPOB 3P PEeKTUBHOIO paspelleHus CIOPOB, HO MMEHHO KOM(OpT
MOXKeT CTaThb TEM CaMBbIM apPIyMEHTOM, KOTOPBIi CKJIOHUT Yallly BeCOB B II0/Ib3Y BbI-
6opa TOro MM MHOTO apOUTPAKHOTO MHCTUTYTA KaK MeCTa PACCMOTPEHN CIIopa.

Ceropust MKAC roTtoB 6e3 Kakoii-m160 JOIOTHUTETbHOI IIaThI IPELOCTABUTH B
pacropsbKeHMe cocTaBa apoUTpaxka M CTOPOH cropa 4 KOMPOPTHBIX 3a1a AJIs IPo-
BeJleHMsI YCTHBIX CTYILIAHNIT, KOTOpble 000PY/IOBaHbI 10 TIOC/IEHEMY C/IOBY TEXHUKI
U PacIIONIOXKEHbI B IIeHTPe CTOMUIBL TakxKe, AEVICTBYs B Ka4eCTBe JPY>KeCTBEHHOTO
nocpennuka, MKAC Mo)xeT IpefocTaBIATh CTOPOHAM MOMEIeHN /ISt IPOBEJeHNS
IIEPErOBOPOB C LIe/IbI0 MUPHOTO yperyInpoBaHus CIOpa.

Co3faHbl ¥ HayIeXalye yClIoB1s st 6eCIpensATCTBEHHOTO BBIIIOTHEHNUA apOu-
TpaMu CBOMX QYHKIWII — K MX yCIyraM 000py/ioBaHHasA HeOOXOIMMOI TeXHMKON 1
YKOMIUIEKTOBaHHasi HOPMATMBHOI 11 CIIPaBOYHOI INTEPAaTypOii KOMHATa apOUTPOB.

OpnHako, pedb UJeT He TOIbKO 0 KOM(pOPTHBIX YC/IOBUAX PACCMOTPEHMs CIIOPa,
HO 11 0 J0OpOXKe/IaTeIbHO Apy»KecKoit atMocdepe, KOTOpast IAPUT Y KUEBJISH, IIpe-
KPACHOII IpUpOJe, OOBIUIOM KY/IbTYPHOM U apXUTEKTYPHOM HAC/IeNY, YMEPEHHBIX
IIeHaX, 4TO Jie/laeT MpeOpiBaHMe rocTeil B KieBe NpMATHBIM U O/IE3HBIM.

7. ApOUTpaXKHBIIT MHCTUTYT He MOXKET CYI[eCTBOBAThb B BaKyyMe, /st 9P PeKTuB-
HOTO (PYHKLMOHVMPOBAHMS HY)XXHO He TOTBbKO COOTBETCTBYIOILIEe IPOLeCCyaTbHOE
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3aKOHOJIaTe/IbCTBO, HO U OJIarONpPMATHOE OTHOIIEHME K MEXYHapOJHOMY apOm-
TPaXXy CO CTOPOHBI T'OCYAApCTBa, a OCOOEHHO IIOOTBOPHOE B3aMMOJENCTBUE C
TOCYJapCTBEHHBIMIU CYHaMM, KOTOpPbIE JO/DKHBI OCYIIECTB/IATh HE TONbKO (PYHK-
LYV KOHTPOJIA, HO M (PYHKUMU COfeiicTBUA apbuTpaxy. Takoe B3auMopeiicTBye u
HOJIfiep>)KKa CO CTOPOHBI CyeOHON BEeTBY BJIACTM Ha BCEX CTAAMAX apOUTPa)KHOTO
pasbuparenbcTBa Ype3BBIUATHO BaXKHA, IIOCKOIBKY Pedb U/ET O 3alllTe IpaB I MH-
TepecoB (PUIMUECKUX U IOPUANYECKIX JINLI, N30PaBIINX MEeKAYHAPOLHBI apOUTpaXK
B KauecTBe CPeJCTBAa 3aIlMTBl CBOMX IIPaB, a TAKXe ABJIAETCA 3a/I0TOM YCIIEIIHON
paborsr MKAC, cTaHOB/IeHMs TPOApOUTPaXKHOTO KIMMaTa ¥ MOBBIIIEHNS MMUIKA
YKpauHbI Ha MeX/[yHapOJHOI apeHe.

Xo04y OTMETUTD, YTO HMOMUTUKA CyAeOHOI BETBM BIACTU B OTHOIICHUU MEXJY-
HapOJJHOTO KOMMEPUYECKOTO apOuTpaxka sBJAETCS B LIeJIOM O/IaTOIPUATHON, O YeM,
B 4aCTHOCTH, CBUfIeTeNbCTBYeT npuHsatue Ilnenymom Bepxosroro Cyna Ykpaunbl
noctaHoB/ieHusA Nel2 or 24 pekabps 1999 m ocymecTsieHus Beicumm crienmanm-
3MPOBAHHBIM CY[OM YKpPauHBI IO PacCMOTPEHMIO TPAKAAHCKMX U YTOJIOBHBIX fIeN
000611eHNs CyAeOHOI MPaKTUKM PACCMOTPEHMS JeN IO OCIHAPUBAHMIO PelIeHMI
MEXYHapOJHOTO KOMMEPUYECKOro apOuTpaska ¥ 0 IPU3HAHUMA U MCIIOJTHEHNY pellle-
HUIT MeX/IYHapPOJHBIX ¥ MHOCTPAHHBIX apOUTpaxkell, KOTOpoe OIyOIMKOBAHO B SH-
Bape 2016 roa. HecMoTpst Ha HEKOTOpbIE CIIOPHbIE MOMEHTBI 3TOI0 060011IeHNsI, OHO
ABJISIETCS BXHBIM OCHOBAHUEM COBEPIICHCTBOBAHMA CYAeOHOI MPAKTUKM OTHOCK-
TeJIbHO apOUTpa’ka, YCTAHOBJIEHM €VHBIX IIO[IXO/IOB CYIOB, IIPY Ha/IVYUM OIIpefie-
JICHHBIX NPO06E/IOB B IPaXAAaHCKOM IIPOLIECCYalbHOM 3aKOHOJATENbCTBE, KOTOPBIE
IPaKTUYECKV YCTPAHEHBI B peOpMIPOBAHHOM IIPOLIECCYaTbHOM 3aKOHOJATETbCTBE.

Pedopma mporieccyabHOTO 3aKOHOHATENIBCTBA, O KOTOPOJ TOBOPWIOCH BBIIIE,
U 3aBeplIeHNe peOpMUPOBaHMsA CyeOHOM BETBU BIACTM OECCIIOPHO MO3UTUBHO
HOB/IMsAET Ha BBLINOTHEHNE CyAaMy YKpanHbl (PYHKUMIT COfEiCTBMA ¥ KOHTPOJA B
OTHOILIEHVM apOUTPaka U TeM CaMbIM YBETNYINUT apOUTPaXKHYIO IPUBIEKATIbHOCTD
YKPaMHCKO IOPUCAUKINN [ CYOBEKTOB BHEIIHEIKOHOMUYECKOI MesATeIbHOCTY
IpU pas3pelIeHNy CIIOPOB MeX/y HYMIL.

O60611ass BbILIEN3IOKEHHOE, X04y cKaszaTb, yTo MKAC B TeueHme 25 et
npuiaraeT BCe YCWINS I TOTO, YTOOBI apOUTpakHOe pas3OupaTenbcTBO ObLI
OBICTPBIM 1 MAJI03aTPATHBIM, ¢ COOJIIOfIeHNeM TIPUHIUIIOB KOH(U/IEHIIVATBHOCTI U
PaBeHCTBAa CTOPOH, CHOPBI PacCMAaTPUBAIUCh ApOUTPAXKHBIM CYAOM, COCTOSIUM U3
OIIBITHBIX, BBICOKOKBa/IM(PUIMPOBAHHBIX, HE3aBUCUMBIX U OeCIIPUCTPACTHBIX apOu-
TPOB, @ ApOUTPAKHBIE PellleHVs ObUIM CIPaBeINBBIMY, OOBEKTUBHBIMI U BBINONI-
HA/NCD BO BCEX CTPaHaX MIUpa.

Takas BbIcOKas IIaHKa, kotopyio aepxut MKAC, focturaercs 6naropaps Heus-
MEHHOMY PasBUTHUIO apOUTPa>KHOTO MHCTUTYTA, YCWIMAM apOUTPOB U COTPYAHU-
k0B MKAC, HampaB/IeHHBIM Ha IIOIY/IAPU3ALMI0 MEXIYHAPOJHOTO KOMMEPUYECKOTO
apbuTpaxka 1 aJIbTEPHATUBHBIX CIIOCOO0B paspelleH sl CIIOPOB B IIe/IOM.

Pemennem Ilpesnnuyma ToproBo-npoMBblILIEHHO NTaIaThl YKPAaMHbI IPMHIMAs
BO BHUMaHU€e BXXHYIO POJIb MeX/[YHaPOIHBIX apOUTpasKHBIX yupexaenuit mpu TTITT
YKpanHbI B paspeleHN CIIOPOB, BO3HUKAIOLINX B chepe MeXK/[yHapOIHOI TOPTOB/IN,
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PasBUTUY BHEITHESKOHOMIYECKOTO COTPYAHMYECTBA MEXY TOCYAapCTBAMU U CYyO'D-
eKTaMJ TIpeANpUHIMATeIbCTBA, Hofiep>kana nunnmarusa [pesuguyma MKAC 06
o6bsaBnennn 2017 roma — TofoM MeXAYHApOJHOTO KOMMEPUYECKOro apOuTpaxka B
YKpanHe, B paMKaX KOTOPOTO IPOBOAMUTCS Psfi MEPOIPUATUIL IO MOMY/IAPU3ALNA
YKPaMHCKOTO apOuTpaxa.

MKAC mpopo/mkaeT HapalmuBaTb 06beM MeXYHapOAHBIX CBsA3ell M aKTUBHO
COTPYAHMYAET C MUPOBBIM apOUTpakHBIM coobiecTBoM. Tak, MKAC sBnsercs
4JICHOM MHOTMX MEXJYHAapOIHBIX 00beMHEHMIT B 9TOI cepe: Me>XayHapORHOII
denepanun xommepuecknx apburpaxubix nuctutytos (IFCAI) B Hbio-Viopxke,
Ap6urpaxHoit rpynmnel LlentpanbHoit u Bocrounoit EBponsl npu MexayHapon-
HOII Toprosoii manare B [Tapuxe, a TakXe MOCTOAHHO JeiicTByIomero Koncynbra-
tuBHOrO oprana — Cosera pykosoputeneii TIIII rocymapcTs-ydactaukos CHI B
061acTy MeX/IyHapOJHOro KoMMepueckoro apourpaxa. MKAC BxoueH B mepe-
4YeHb OpraHM3aluii, KoTopble npuraamanTcsa Ha ceccun IOHCUTPAJL, kak ume-
IOlIMe OIpeJie/IeHHBII OIBIT B cepe apOuUTpaXka ¥ BO3MOXKHOCTb BBIPA3UTh CBOIO
MO3ULMIO TI0 BOIIpocaM, paccMmaTpusaeMbiM Komuccneit OOH no npaBy MexxayHa-
POIHOI TOPrOB/IN.

MKAC npu TIIII Ykpausbl Ha IBYCTOPOHHEM YPOBHE 3aK/II0UM/I COITIALIEHNUA O
COTPYAHMYECTBE B cepe MeKIAYHAPOTHOTO apOuTpaxka ¢ apOUTpakKHBIMU UHCTUTY-
Tamu 17 cTpaH Mupa, B TOM 4uUCIIE C:

- ApburpaxHoii accormanmert lBeitrrapun (ASA) - 1992 r;

- KopeiickuM KoMMepuecKuM apOUTpa>KHBIM CyAoM — 1997 T.;

- Ap6urpaxubiM cyfom mpu bonarapcxkoit TIIIT - 1998 r.; 2017 .

— Ipeueckoit ApbutpaskHoit Acconanueit — 1998 r;

— BHemHeTOproBbIM apOuTpaXkeM Ipu X03ACTBeHHOI! TasaTe Makenonvm — 1998 r;

- INocrosuHO peicTByromuM Ap6uTpaskHbiM cygom mpu TTIIT Cnosennu — 1999 1

— TIIII P® o corpynHmYecTBe B 06/1aCTV KOMMepUecKoro apourpaxa — 1999 r;

- Ap6urpaxubsiM cygom npu TTIIT Crosaxkum — 2000 r.;

— BHeurHeToproBeIM apOUTPasKHBIM CyIoM MOHT0/bcKOI TOProBO-IIpOMBIIIIEHHO
TaJIaThl;

— ApbuTtpaxkHbIM cyfoM Ipyu Xo3siicTBeHHOIT manaTe Yexnuu 1 ArpapHoit maiare
Yexuu — 2001 r.;

- MKAC npu TIIII Pymbiaun u Byxapecra — 2003 r;

- Ap6urpaxubsiM cyfom mpu TTIIT JIatBum — 2006 r.;

— ApburpaxxubiM cyzoM mpu ITonbckoit Xo3sitcTBeHHOI manare — 2007 T.;

- MKAC Aszepb6aiimpxana — 2008 r.;

- Ap6urpaxubsiM cyfom mpu TTIIT Benrpun — 2011 r;

- Benbrutickum nenTpom apourpaxa u meguanyy CEPINA-CEPANI - 2012 .

— BeHCKUM MeX/[yHapOHBIM apOUTPaXKHBIM LIEeHTPOM ABCTpPUIICKOI (eepab-
HOJ S5KOHOMMYECKOM nanathl — 2015 1.

B cents6pe 2017 roga HOAIICAHO [JBYCTOPOHHEE COIIAIIECHNE O COTPYAHUYECTBE C
Knraiickoil MeXIyHapOJHOI SKOHOMIYECKO! 1 TOProBOil apOUTPasKHOI KOMMCCHEN
(CIETAC) u 06HOB/IeHHOe coraeHye ¢ ApouTpaxHbIM cyfoM ripu bonrapckoit TIITT.
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Oco60 crefyeT OTMETUTH IUIOJOTBOPHOE COTPYAHMYECTBO O CTOKTONTBMCKUM
apOUTPaXHBIM MHCTUTYTOM, KOTOPBIl OKa3al HEOLEHUMYIO M METOJ[OTIOTNIECKYI0
nomo1b MKAC 0co6eHHO B Iep1of ero CTaHOBIEHNU. MBI CHCTeMaTU4ecK IIPOBO-
IVIM COBMECTHbIE MEpOIPUATHS.

Il 06MeHa OIBITOM U C IIe/IbI0 aKKyMY/IALUY TY4IINX ITOAXOR0B B apOUTpaxe,
MKAC, naunnas ¢ 2013 roga, peryaspHo IpoBoaUT Mex[yHapOoiHble apOUTpaXKHbIe
yreHus mamaTu akagemuka VI.I. Tlo6upuenko. He cran nckioyeHneM u aToT rof, u
14 cents6ps 2017 roga 6p1m mposefieHs! [V MexxayHapogHble apOuTpaskHbIe YTEHUSA
namaTy akagemuka VLI TTo6upuenko Ha TeMy: «MeXAyHapOAHbII KOMMepPYeCKMIt
ap6uTpax: BbI30OBBI COBPEMEHHOCTI», Ha KOTOPBIX BeYIVie MUPOBbIE CIIeIINaTNCThI
B 00/1aCTV ME&XXAYHAPOJHOTO KOMMEPUYECKOTO 1 MTHBECTUIIMIOHHOTO apOuTpaXka n ap-
6utper MKAC nmeny mpekpacHyl0 BO3MOXKHOCTb He TO/IBKO OOCYAUTH HMOC/IEHIEe
TEH/ICHIIVM B MEXJ[yHapOJHOM apOuTpaXke, HO U MOCOJENICTBOBATD OIIPeIe/IeHII0
BeKTOpoB pa3suTist MKAC Ha nociefyolne rofpl.

[TogrotoBneno ouepennoe mapanue «IIpaxktuka MKAC mpu TIIII Ykpaususl mo
PAacCMOTPEHMIO BHEUIHEIKOHOMUYECKUX cropoB 3a 2010-2016 ropei» n COOpHMK
Hay4HO-NIPAaKTUYECKUX CTaTeil, HocBAleHHbIX 25-netuio MKAC npu TIIIT Ykpansbl
¥ Pa3BUTHUIO MEX/[YHAPOIHOTO KOMMEPYeCKOro apouTpaxa B YKpanHe.

BooO1e cmegyeT OTMETUTD, YTO UJET HOCTOSHHBIN IPOLECC COBEPIIEHCTBOBA-
HMS KaK OpraHmsanyoHHoi ctpykrypsl MKAC, Tak u mpouegypbl apOUTpaXkHOTO
pasbuparenbcTBa IyTeM, IpeXXie BCETo, BHeCeHMe u3MeHeHmil B Permament, Ilomo-
JKeHne 00 apOUTPaKHBIX cOOpax U pacxofax.

Tak, B coctae MKAC pemennem IIpesupmyma TIIII Ykpaunsl ot 17 ampens
2002 rozma Ne23 (1) obpasoBana Komerns no paccMOTpeHMIO BHEITHEOKOHOMIYECKIX
CIIOpoB B cdepe MHTEUIEKTya/IbHON COOCTBEHHOCTM U YTBEPXJeH PekoMeHaTeb-
HbII1 cricok apoutpos Kosterun. B coeit nestensHocTi Komernst pykoBoficTByeTCs
Permamentom MKAC n IonoxxeHreM 06 apOuTpaXKHbIX cOOpax U pacxofiax.

JlocTaToYHO CKasaTb, 4TO 3a 25-7meTHIo ncropuio MKAC 6butu paspaboTaHsl u
yTBepxenbl Tpu pegakuun Permamenta MKAC: 1992 roga, 1994 roma n 2007 ropa.
Bmecte ¢ tem, MKAC npopomxaeT paboTy 110 COBEPIICHCTBOBAHNIO apOUTPaXKHOTO
npouecca u pemenneM IIpesnpnyma TIIIT Ykpanner ot 27 mtons 2017 ropa yTBepx-
IeHa HOBasd, 4eTBepTad pemakius Permamenta MKAC, koTopas BBOOUTCA B [ielICTBUE
¢ 1 auBapa 2018 roma. B HoBOM PernmameHnre, pu coxpaHeHUM IPOBEPEHHBIX Bpe-
MeHeM IO0/I0KEeHII OTHOCUTEIBHO YeTKOJ OpraHu3aluy apOUTpaXKHOTo Iporecca u
OIIpefie/ieHNsl BPeMEeHHbIX ITPOMEXXYTKOB JIJIsI TOV VIV MHOM CTajuM apOUTpaXKHOTO
pasbuparenbCcTBa, YITEHBI COBPeMEHHbIe MOTPEeOHOCTM MOTpebuTenelt apouTpax-
HBIX YCIYT ¥ pa3BUTME HOBENIINX TeXHONOTUI. B yacTHOCTHM, BBe[leHa YCKOpeHHas
Ipoueaypa apOUTpaXKHOTO MIPOM3BOACTBA, IO KOTOPOI OOLINII CPOK apOUTPaKHO-
ro pasbupaTenbcTBa He MO/DKEH IpeBbIIATh 60 [Hel ¢ MOMeHTa (pOpPMUPOBAHNUA
cocTaBa apOuUTpaxka, a TaKKe IPOBeJieHNE YCTHOTO CIyIIAHMs Jefia C HOMOIIbIO
crcTeMbl Bufieo-KoH(epeHI-cBasn. I aroro B MKAC cospaHa cOOTBETCTBYOIAs
MaTepuanbHO-TexHMYecKas 6asa. [TofpoOHO permaMeHTHpOBaH MOPALOK IPUHATUA
o6ecreunTeIbHbIX Mep U MOPS/IOK IMPEeCTaB/IeHNs JOKA3aTebCTB, B TOM 4KCTIe B
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37IEKTPOHHOII popMe, OIIPOC CBUAIETENIEN U MPUBJIEYEeHNS S9KCIIEPTOB, Ha3HAYEeHHBIX
CTOPOHOII MJIN COCTaBOM apOuUTpaxa.

B HoBoIT pemakiuy ITonoxkeHus 06 ap6UTpaXkHbIX cO6Opax U pacxofax (IIpumioxe-
H1e K Permamenty MKAC) peiicTByromue CTaBKM apOUTpaXKHOTO cO0pa U HOPSLOK
€ro YIUIaThl OCTaBJIeHbI 6e3 M3MeHeHMil. [IpeycMoTpeHa BO3MOXXHOCTD YBe/IMYEeHVS
pasMepa apburpaxxHoro c6opa mo koHkpetHomy geny IIpesupuymom MKAC 1o
IpeCTaBIeHNI0 COCTaBa apOUTpaXka B CBA3M € 0c000I CITOXHOCTBIO fena. B To e
BpeMs, IPeJyCMOTPEHa BOSMOXKHOCTD MPEeNOCTaB/IE€HNA VICTIIY OTCPOYKM IO yIIIaTe
apOuUTpaXHOro c60pa 0 ero MOTUBMPOBAHHOMY 3asIB/ICHNIO, B C/Iy4Yae IIOBTOPHOTO
o6pamenns B MKAC B cBA3M ¢ OTMEHOI apOUTPa>KHOTO PelIeHNs TOCYAaPCTBEHHBIM
CYHOM JVICTel] JO/DKeH YIUIATUTh apOUTpaXkHbIil cbop B pasmepe 50%. Kpome Toro,
ITonoxenne B HOBOII peNaKLUM IPefycMAaTPUBaeT, YTO IIPY BbIHECEHMM COCTABOM
apOuTpaka pelleHNs Ha COIIACOBAHHBIX CTOPOHAMIU YCIOBMAX B IIEPBOM 3aceJaHNI
VICTIIY BO3BpaljaeTcs 6e3 perncTpaluoHHoro cbopa 25% apburpaxsoro cbopa.

[Ipeno>keHHbIe U3MEHEHNS HAIIPAaB/IeHbl HA COBEPIICHCTBOBAHME apOUTPaXKHO-
ro IIPOM3BOACTBA B I1e/IOM U TOBbILIeHMe 3¢ ekTuBHOCTH AeaTenbHOCT MKAC npu
TTIIT YkpanHsl ¢ yaeTOM TpeOOBaHMIT COBPEMEHHOCTH.

IonpITOXXMBAsA, CTIERYET OTMETUTD, YTO COBpEMEHHAA MUPOBasA 9KOHOMIKA — 3TO
OYeHb CTIOKHAA CUCTeMa, IIOCTPOEHHAsA Ha KOHKYPEHLVM MEXIY IOCyAapCTBaMI,
TPaHCHAIVIOHA/IbHBIMY KOPIIOPALMAMM M MECTHBIM KamuTaaoM. COOTBETCTBEHHO
BO3HIKAeT CIIPOC Ha LUBMWIM30BAHHOE pellleHNMe KOMMepYeCK!X, MHBECTUIVIOH-
HBIX 1 KOPIIOPAaTMBHBIX CIIOPOB, KOTOPbIE, KaK ITOKa3bIBaeT CeTONHAIIHAA MUPOBas
CTaTUCTUKA, 9 eKTIBHee BCEro pa3pelaloTcs ¢ MOMOIIbI0 MEXIYHaApOJXHOTO ap-
Outpaxka. boree TOro, cerofHsa MeXXyHapORHBIN apOUTPaXX UTPaeT 3HAUYUTEIbHYIO
I106a/IbHYIO0 COLIMATbHO-TIOIUTUYECKYIO POJIb ¥ CTAJI OfHUM 13 57IeMEHTOB MUPOBO-
ro npasomnopsAaka. [Toaromy 6ynymiee y apbutpaxa ectb, B ToM uncie u mus MKAC
npu TIIII Ykpaussl, Ipu yClI0BUY y4eTa B CBOEI [IesITe/IbHOCTY HOBBIX TeHJeHIINI 1
CBOEBPEMEHHOTO pearupOBaHNsI Ha HOBbIE BbI3OBHI.
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BILATERAL INVESTMENT TREATIES
AND LEGAL TRANSLATION

W. E. Butler?

Bilateral investment treaties (hereinafter: BITs) have become a major infrastruc-
tural mechanism for ensuring the protection of foreign investors on a reciprocal basis
in individual countries. The concept of bilateral protection for investors originated in
trade treaties and subsequently in treaties of friendship, commerce, and navigation in-
sofar as such treaties gave specific protection to the person and property of foreigners
and stateless persons.’ The great majority of contemporary BITs are devoted entirely to
investment protection - a reflection of the tremendous growth of cross-border invest-
ment and the number of investors active in foreign investment relations.*

With the transition of the independent States of the former Soviet Union to a
market economy, BITs were a popular means of seeking to encourage foreign invest-
ments in these transitional and privatizing economies. Such treaties reinforced foreign
investment laws adopted in each of the post-Soviet republics.” As of 14 July 2017, the
Russian Federation had concluded 84 such agreements — not all of which were in force
and some of which had been terminated — whereas Ukraine had entered into 77, like-
wise not all in force and some terminated.®

Collectively, BITs offer some interesting conceptual issues. On the assumption
that there exists (or should exist) a general (customary?) international invest-
ment law distilled from relevant multilateral treaties, BITs, and municipal foreign
investment legislation, one would presumably look to the multilateral treaties first
as the general and most widely ratified documents. On this assumption, the BITs
would operate with respect to the multilateral treaties as lexspecialis, setting out
the special legal investment relationship between two States, subject, of course,
to their respective domestic legislation regulating investment relations generally
or foreign investment relations specially, and the individual investment contracts
between the parties. It has been aptly observed that “the concurrent application of
national and international law is indeed a prominent feature of the regulation of
foreign investment”.’

2 W. E. Butler - Dr. iur., Professor, Foreign Member of the National Academy of Sciences of Ukraine, Ukrainian
National Academy of Law Sciences, Russian Academy of Natural Sciences; Professor of Dickinson School of Law,
Pennsylvania State University, Emeritus Professor of Comparative Law in the University of London, attorney-at-law,
advisor on the legal framework of CIS countries

3 See K. J. Vandevelde, Bilateral Investment Treaties: History Policy, and Interpretation (2010).

4 As of 31 December 2015 there were 2,281 BITs in force, which amounted then to approximately 12% of bilateral
relationships among the States comprising the international community. See Tarcisio Gazzini, Interpretation of
International Investment Treaties (2016), pp. 31-32.

> See W. E. Butler, Foreign Investment Law ... (2002).

6 UNCAD International Agreements database (consulted on 14 July 2017). This database offers Russian and English
texts of the Russo-Ukrainian bilateral investment treaty, but not the Ukrainian language text. The English version is of
unknown origin and neither official nor authentic.

7 Gazzini, note 2 above, p. 17.
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Insofar as BITs constitute a purely bilateral treaty relationship specially tailored
by the parties to their investment circumstances, national legal principles and
traditions, and economic expectations, these may or may not be consistent with oth-
er BITs concluded by the same parties with other States or with multilateral invest-
ment agreements. And they may or may not be concluded in languages widely used
in international legal transactions, such as English or French. It is not uncommon
for international arbitral tribunals to be composed of arbitrators who do not have
a command of the authentic languages of the BITs, in which event they are forced
to fall back upon, usually, English translations that have no stature as an authentic
version of the treaty. This can create conundrums of a different order that, inter alia,
raise questions about the viability of an international investment law.

It might be observed, of course, that the same language problem exists for all
national jurisdictions in which English is not the language of the country concerned.
The national legislation of each country poses the same difficulty for the arbitrator,
who must rely on translations of whatever quality of the relevant national enactments.
Here, however, a distinction exists. Any international arbitrator, just as any compara-
tive lawyer, is acutely aware that the national legislation originates in a language rooted
in, indeed the very essence of, the national legal system concerned; in the case of a BIT
or other international treaty, there is an assumption of a shared legal system - pub-
lic international law - in which, whatever the linguistic differences in legal terminol-
ogy for particular terms, the parties are speaking about or referring to identical legal
concepts and rules binding upon each of them.

In the context in which we address the matter here, we are not concerned about
whether the parties to a BIT precisely understand what they agreed with one another.
Our concern is that within a dispute settlement context third natural persons - in this
example, the international arbitrators chosen by the parties - are trying to understand
what the two parties to a BIT may have agreed on the basis of a translation of the treaty
text into English. All then turns upon the quality of that translation.?

Texts of the Russian/Ukrainian BIT

The Russian/Ukrainian BIT was concluded at Moscow on 27 November 1998.
The Agreement entered into force, pursuant to Article 14(1), “... from the day of last
written notification concerning the fulfillment by the Contracting Parties of mu-
nicipal procedures necessary for the entry into force of the present Agreement”’ The

8 With respect to Ukraine, the UNCTAD International Agreements database lists 77 Ukrainian BITs, of which the
full texts of 33 are available from the database in the English language. With respect to the Russian/Ukrainian BIT, the
database contains English and Russian language texts; the Ukrainian language text is not offered.

° Translated by W. E. Butler, published in Butler (transl. & ed.), Russia & The Republics: Legal Materials (loose-
leaf service; 2006). The relevant passage in the UNCTAD database English text reads: “.. as of the date of the latest
notification in writing of the fulfillment by the Contracting Parties of a procedure inside each state required for this
Agreement to become effective” (hereinafter: UNCTAD English version). The translator of the UNCTAD English
version is unspecified and unknown. A third English version of the Russian/Ukrainian BIT is circulating in arbitration
circles, origin and translator unknown, in which the relevant passage reads: “.. on the date of the latest written
notification on completion by the Contracting Parties of the intrastate procedures, required for the entry into force of
this Agreement” (hereinafter: unattributed).
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Russian Federation completed its municipal procedures with the adoption and sig-
nature of Federal Law No. 21-®3, of 2 January 2000." The Agreement entered into
force for Ukraine and Russia on 27 January 2000.

The Russian/Ukrainian BIT is of interest from a translation perspective for
several reasons. First, there is no official or authentic English-language text agreed
by the Parties. Pursuant to the concluding provisions — and depending which of the
three English versions one uses (Butler, UNCTAD, unattributed) - the Ukrainian
and Russian language texts are either “of identical force” (Butler), “equally valid”
(UNCTAD), or “equally authentic” (unattributed)." Second, no English version of
the treaty has standing because the parties did not so agree. Third, the Agreement
in this instance happens to be concluded between two States which share a common
history in many respects, a common legal heritage, and a superior knowledge of
one another’s language. Their municipal legal systems share a common Imperial and
Soviet legal heritage and, substantially, terminology. Some of the perplexities that
can arise from two States originating in different legal traditions are minimized in
this case.

Fourth, the parties are exposed to becoming the unintentional victims of arbitra-
tors using English versions of the Agreement over which they have no control and did
not themselves produce and agree. And not only the arbitrators, for counsel on both
sides are subject to the same observation. As a rule, they produce the documentation
submitted to the arbitrators in support of the position of their client; in the process
of doing so, they are likely to have based their analysis of and submissions in the case
precisely upon the English version of the Agreement rather than the original texts. In
a case such as this, the translated version assumes a role tantamount to the version that
the Parties actually agreed.

Whether it matters in any given case will depend upon the positions taken by the
Parties and by the international tribunal. The example above gives evidence of three
translations which differ in substance from one another. Two are unattributed in reality
(UNCTAD does not translate; people translate, and the individuals who did the UNC-
TAD database version and the anonymous version remain unknown and unknowable
to counsel and arbitrators). The only grounds for submitting either text to a tribunal
or using it in pre-tribunal proceedings is convenience — but with full awareness of the
risks.

Even more troubling is that the examples given above address formulaic provisions
of a treaty; these are more or less routine in every treaty text, yet consensus on how
to translate them is absent. What happens when the translations differ with respect to
treaty provisions that are central to the positions of the parties and, indeed, the out-
come of the proceeding.

An interesting example from the Ukrainian/Russian BIT arises from the
effectuation of an investment on the territory of one of the Contracting Parties. An in-
vestor of a Contracting Party refers to a natural or juridical person (Article 1[2]) who

10 C3P®d (2000), no. -, item --.
I The original Ukrainian reads: ognaxoBy cuny; the original Russian reads: ogyaakosyio cuy.
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is empowered “... to make investments” (unattributed); “to ... carry out investments”
(UNCTAD); or to “.. effectuate investments” (Butler).!?

The term “investments” in the Ukrainian/Russian BIT raises similar problems.
Leaving aside precisely what kinds of investments may be made, the question turns
to the process of investing. The unattributed translation uses the noun and the verb
interchangeably; that is, the term “investments” is that which are “invested” by an
“investor” - a circular outcome. The UNCTAD translation says that “investments” are
that which is “put in” by “the investor”. The Butler translation provides that “invest-
ments” are that which “are contributed” by an investor.”” The concept of a “contribu-
tion” is more consistent with the legacy of Soviet corporate relations and the relation-
ship between the investor — usually the State, which creates its own enterprises, owns
them and the basic assets on the balance sheet of the enterprise, and contributes State
property by right of economic jurisdiction or operative management to the enterprise
for possession and use. And it is a more accurate rendering of the terminology used by
the parties to the BIT.

Translations can be quite simply wrong. The unattributed translation says in Ar-
ticle 1(1), for example, that the process of investing is to be “.. in conformity with
its laws ..., whereas the Butler and UNCTAD versions translate this passage as “in
conformity with ... legislation”. In this example the unattributed translation is incor-
rect: laws are a kind of legislation, indeed the highest type of positive legislation; the
term “legislation” is broader than laws and included normative legal acts of the Presi-
dent, Government, and agencies of State power or executive power. The arbitrator rely-
ing on this passage would be seriously misled.

Quality of Legal Translations

What constitutes a “reputable” translation. At the outset, at least, a reputable
translator. In practice, however, the commercial legal world operates with transla-
tions deliberately anonymous (produced within law firms by translation divisions or
outsourced to translation agencies, or downloaded from the Internet). Firms, just as
governments or international organizations, do not translate. People do. Who? What
qualifications do they have? Are they experienced legal practitioners or young gradu-
ates in languages? Who in the firm or organization is qualified to assess the quality
of the work being produced? Worst are the unattributed translations on the Internet
or offered by commercial data bases. In the Commonwealth of Independent States,
although the quality and accuracy of the data bases may vary from one country to
another, and appropriate account must be taken of those countries where computers

12 The original Ukrainian reads: «... 3auificHioBaru»; the original Russian reads: «... ocymectsusts». The word
“effectuate” means “to bring an event to pass, to carry into effect, to accomplish an intention or desire”. See The Oxford
English Dictionary (2d ed.; 1989), p. 81. This term would seem to more accurately convey the intention of the Parties
expressed in the BIT. The term “carry out” suggests “removal’, although in some contexts it may be intended to mean
to perform; the term “make” is simply disingenuous. Neither the Ukrainian or the Russian version is disingenuous.

13 The term being translated respectively as “invested”, “put in” and “contributed” in Ukrainian is «... BKragaroTcs»;
the original Russian term is «... BK/TajpIBaloTCsI».
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are being used to translate without disclosure of this, the English-language versions of
this material are nothing short of appalling.

The same due diligence that lawyers routinely undertake when assessing the quality
and veracity of evidence needs to be undertaken with respect to the accuracy of trans-
lation. Legal translation is the foundation of comparative law and a matter for the
experienced lawyer/linguist/comparatist. Monolingual arbitrators work at their peril
with translations whose origins are unknown. Monolingualism is not merely a self-
imposed disability; it fractures the ability to place oneself within the mental set of
another legal system and its signs, including to appreciate, anticipate, and comprehend
the perplexities that may arise simply by virtue of multilingual situations, even if the
language is one which the arbitrators themselves do not possess.
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DOES INTERNATIONAL ARBITRATION STILL DWELL
IN AN ETHICALNO MAN’S LAND? - SOME HOPE!

Stephan Wilske"

I. INTRODUCTION

In 2002, Catherine Rogers wrote that international arbitration “dwells in an ethi-
cal no-man’s land”.”> This famous description of the regulatory state of ethical stan-
dards in international arbitration fully corresponds with the author’s opinion, hav-
ing experienced firsthand the consequences that flow from a lack of ethical standards
in international arbitration. In an International Chamber of Commerce (hereinafter
“ICC”) arbitration between a Japanese and a German company in which the author
was lead counsel to the German party, a key witness who had worked for the Japa-
nese party, but had submitted a witness statement on behalf of the German company
confided that the opposing party (who was advised by rather aggressive U.S. counsel)
had threatened to cut off his pension benefits if he attended the evidentiary hearing
to confirm his witness statement. This witness statement was significant and had the
potential of being outcome-determinative. The author explained the situation to the
arbitral tribunal and requested an assurance from the threatening party that the mere
appearance of the witness at the evidentiary hearing would not affect his pension. Such
assurance was flatly denied. Unfortunately, the arbitral tribunal was not interested in
looking at the facts but merely insisted that the witness appear for the hearing. On the
day of the hearing the fearful witness failed to arrive and the arbitral tribunal simply
ordered to strike his witness statement off the record.'® The author still painfully re-
calls the smirk on the opposing counsel’s face as the arbitral tribunal’s decision was
pronounced. It was the frustration with the state of affairs which propelled the au-
thor to take up the cause of ethical standards (or rather the lack of it) in international
arbitration.

14 Stephan Wilske - Partner, Gleiss Lutz, Stuttgart (Germany); FCIArb, admitted to the New York and German bar
as well as to the U.S. Supreme Court, the U.S. Court of Appeals for the Federal Circuit and the U.S. Court of Appeals for
the Second Circuit, Maitrise en droit, Universitéd>aix-Marseille III, France; LL.M (The University of Chicago; Casper
Platt Award); Dr. iur (Tibingen); Diploma in International Arbitration (Chartered Institute of Arbitrators); Lecturer at
the Universities of Heidelberg and Jena; Visiting Professor at the National Taiwan University, College of Law (Spring
2010); Advisory Committee Member of the Swiss Arbitration Academy. Senior Committee Member of the Contemporary
Asia Arbitration Journal; International Correspondent (Germany) of RevistaRoména de Arbitraj (Romanian Arbitration
Review). Since 2011, he has been a member of the American Law Institute (ALI). Many thanks go to Geetanjali Sharma
for her valuable input, in particular with respect to the research of many international efforts over the last years to deal
with ethical issues. I also would like to express my gratitude to my colleague RaecesaRawal (currently on secondment from
Corrs Chambers Westgarth, Australia) for the time she invested in fine-tuning this paper. For all errors and omissions, the
author assumes sole responsibility. He can be reached at Stephan. Wilske@gleisslutz.com.

15 Catherine Rogers, Fit and Function in Legal Ethics: Developing a Code for Attorney Conduct for International
Arbitration, 23 Michigan Journal of International Law, 341, 342 (2002).

16 Giinther J. Horvath & Stephan Wilske, Preface, in: Gunther J. Horvath & Stephan Wilske (eds.) Guerrilla Tactics
in International Arbitration (Wolters Kluwer) (2013), xxvii.
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Making its debut in 2010, the arbitration guerrilla phenomenon has come to be a
hot topic in international arbitration. Taking stock in 2017, we can observe a sluggish
but concrete developmental trend in this area, crystallizing primarily in the form of
the International Bar Association Guidelines on Party Representation in International
Arbitration (2013) (hereinafter “IBA Guidelines on Party Representation”) and the
General Guidelines for the Parties’ Legal Representatives, issued by the London Court
of International Arbitration (2014) (hereinafter “LCIA Guidelines on Parties’ Legal
Representatives”) which have set the path for the burgeoning standard for counsel be-
havior in international arbitration. The debate is still abuzz on the substantive content
on what an “ethical standard” may constitute, and which authority might be best suited
to regulate counsel conduct, but in light of recent trends it is reasonable to expect
that arbitral tribunals will play a more active role in enforcing ethical standards in the
future.

This paper primarily focuses on the development of ethical standards in interna-
tional arbitration, specifically looking at ways in which institutional guidelines and
rules have addressed the unethical behavior of counsel in arbitral proceedings (II)."”
The paper also offers some views about the future role that arbitral institutions have
in the area of unethical conduct (III) and considers the outlook of this growing and
developing area of the law (IV).

II. DEVELOPMENT OF ETHICAL STANDARDS IN INTERNATIONAL
ARBITRATION

There have been several efforts at an international level pertaining to the ethical
aspects of counsel conduct (II.A.). These efforts have proven insufficient to deal with
instances of professional misconduct in the area of international arbitration in re-
cent years (ILB.). It was this dissatisfaction that led to a global call for remedying the
lack of ethical standards in international arbitration, which in turn led to noteworthy
developments in this area (IL.C.).

A. State of Ethics in International Arbitration - The Early Days

The long-standing need for ethical guidance in the area of international arbitration
is evidenced by the lack of extraterritoriality of the national ethical norms to inter-
national arbitration and the resultant persisting efforts to formulate a code of ethics

17" While there has also been progress in the area of arbitrator ethics, this piece focuses on the regulation of unethical
behavior by counsel. Those who are interested in arbitrator ethics can find further information on this topic in Stephan
Wilske & Chloé Edworthy, The Essential Qualities of an Arbitrator - What Appointing Parties Must, Should and May
Like to Consider, (23) Croatian Arbitration Yearbook, 101-119 (2016); Stephan Wilske & Sarah Kimberley Hughes,
Arbitration Guerrilla Tactics and Minimum Ethical Standards in International Arbitration - Light on the Horizon or
a Sisyphean Exercise, in: BeataGessel-Kalinowskavel Kalisz (ed.), The Challenges and the Future of Commercial and
Investment Arbitration, Liber Amicorum Professor Jerzy Rajski (2015), 225-247; Stephan Wilske, Work Ethics of the
International Arbitrator, or: The Distinction Between Rendering a Service to the Parties and Being the Parties’ Slave,
in: Patricia Shaughnessy & Sherlin Tung (eds.), The Powers and Duties of an Arbitrator — Liber Amicorum in honour
of Pierre A. Karrer (Wolters Kluwer) (forthcoming 2017), 417; Stephan Wilske, The Ailing Arbitrator - Identification,
Abuse and Prevention of a Potentially Dangerous Delaying and Obstruction Tool, 7(2) Contemporary Asia Arbitration
Journal, 279 (2014).
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which could apply at the international level. Indeed, the basic question asked by V.V.
“Johnny” Veeder QC in his 2001 Goff lecture, namely:

“What are the professional rules applicable to an Indian lawyer in a Hong Kong
arbitration between a Bahraini claimant and a Japanese defendant represented by New
York lawyers”?'8

Has still not yet been answered.

Local standards such as those set by local bar associations and state courts often
regulate counsel conduct in their respective jurisdictions.” Whether they are appli-
cable in international arbitrations is not easily answered and arbitral tribunals have
arrived at different conclusions on this point.” In any event, importing local norms
into international arbitration presents challenges of its own and therefore is unsuitable
for regulating counsel conduct.? It is for this reason that the development of interna-
tional standards in the international arbitration world is left wanting.

Several efforts were made on the international level to carve out a code for coun-
sel conduct. The early efforts include, the IBA International Code of Legal Ethics
(1956, updated in 1988), and the CCBE* Declaration of Perugia on the Principles of
Professional Conduct (1977). These instruments comprised of general principles relat-
ing to professional notions but do not provide for rules with any substantial mean-
ingful guidance.”The Turin Principles (2002), developed by the Union Internationale
des Avocats (UIA), were also abstract and provided little guidance. Thus, its effect on
international arbitration was limited.*

More focused initiatives include the American Bar Association Model Rules (1983)
(hereinafter “ABA Model Rules”) and the Charter of Core Principles of the European
Legal Profession and Code of Conduct for European Lawyers (1988). These were draft-
ed to consolidate the applicable standards across United States and Europe.” While
these codes are advanced and provided concrete guidance with regard to transnational

18 V.V, Veeder, The 2001 Goff Lecture — The Lawyer’s Duty to Arbitrate in Good Faith, 18(4) Arbitration International
431, 433 (2002). This lecture is still seen as a starting point for the more recent discussions and initiatives relating
to counsel ethics, see, e.g.Cyrus Benson,Can Professional Ethics Wait? The Need for Transparency in International
Arbitration, 3(1) Dispute resolution International 78 (2009); Doak R. Bishop,Advocacy and Ethics in International
Arbitration, in: Arbitration Advocacy in Changing Times, 15 ICCA Congress Series 383(Albert Jan van den Berg
ed.) (2011). But see also the earlier and unsuccessful attempt by Jan Paulsson, Standards of Conduct for Counsel in
International Arbitration, 3 The American Review of International Arbitration 214 (1992), to raise this issue to the
attention of the arbitration community.

19 Sam McMullan, Holding Counsel to Account in International Arbitration, 24 Leiden Journal of International
Law 491 (2011).

20" Catherine Rogers, Fit and Function in Legal Ethics: Developing a Code for Attorney Conduct for International
Arbitration, 23 Michigan Journal of International Law341, 342 (2002).

21 David Wilkins, Who Should Regulate Lawyers?, 105 Harvard Law Review 801, 851 (1992).

22 CCBE stands for The Council of Bars and Law Societies of Europe, an international non-profit association which
has been, since its creation in 1960, at the forefront of advancing the views of European lawyers and defending the legal
principles upon which democracy and the rule of law are based; see http://www.ccbe.eu/about/who-we-are/.

23 Catherine Rogers, Ethics in International Arbitration, (Oxford University Press) (2014), 132.

24 See in general Harry Arthurs, A Global Code of Ethics for the Transnational Legal Field, 2 Legal Ethics 59 (1999).

25 For a discussion of the suitability of a transnational code to be applied worldwide, see Laurel Terry, An
Introduction to the European Community>s Legal Ethics Code Part I: An Analysis of the CCBE Code of Conduct, 7
Georgetown Journal of Legal Ethics, 1 (1993).
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legal practice, they contain little specific guidance pertaining to international arbi-
tration.*® Moreover, as these instruments were drafted based on the legal principles
prevailing across United States and Europe, one might question their applicability on
an international level.”

More recent efforts include theHague Principles on Ethical Standards for Counsel
appearing Before International Courts and Tribunals (2010) and the IBA International
Principles on Conduct for the Legal Profession (2011). These instruments also comprise
of general principles which guide the conduct of counsel, but do not provide any con-
crete guidance tailored to the process of international arbitration.”

It is probably the unsuitability of the above mentioned sources and their failure
to address the problem of professional misconduct in international arbitration which
subsequently encouraged the rise of the arbitration guerrilla phenomenon examined
below.

B. The Rise of the Arbitration Guerrilla Phenomenon

Despite the standards canvassed in the previous section, the international
arbitration community saw the rise of severe professional misconduct, i.e. guerrilla
behavior which continues to plague the international arbitration practice. It has in
part also contributed to the increasing number of questions concerning the legitimacy
of international arbitration.” This section explores the emergence of the arbitration
guerrilla phenomenon.

1. Understanding Arbitration Guerrilla Behavior

The term “arbitration guerrilla” was originally coined by Michael Hvang.** Mean-
while, the term “arbitration guerrilla tactics” describes conduct ranging from the
blatantly illegal to more subtle underhanded behavior, such as witness intimidation
and phone tapping, to the merely sly, such as ambushing the opposing party with new
evidence or ex parte conversations with arbitrators.’’ Based on the gravity of the act
concerned, these acts can be categorized in the following manner:*

(i) Common guerilla tactics, which amount to obvious misconduct and violation of
law or written procedural rules.

26 Catherine Rogers, Ethics in International Arbitration, (Oxford University Press) (2014), 133.

27 John Toulmin, A Worldwide Common Code of Professional Ethics?, 15 Fordham International Law Journal 673,
681 (1991-92).

28 For example, the IBA International Code of Ethics (1956; updated in 1988), Rule 2 provides that “Lawyers shall at
all times maintain the honour and dignity of their profession. They shall, in practice as well as in private life, abstain from
any behaviour which may tend to discredit the profession of which they are members.

2 See, e.g., Stephan Wilske, Collective Action in Investment Arbitration to Enforce Small Claims - Justice to the
Deprived or Death Knell for the System of Investor-State Arbitration?, 5 Contemporary Asia Arbitration Journal, 165,
190-193 (2012) (discussing, in particular, a perceived backlash against investment arbitration).

30 Michael Hwang, Why is there Still Resistance to Arbitration in Asia?, in: Gerald Aksen, Karl-Heinz Bockstiegel,
Michael J. Mustill, Paolo Michele Patocchi & Anne Marie Whitesell (eds.) Global Reflections on International Law,
Commerce and Dispute Resolution — Liber Amicorum in honour of Robert Briner (2005) (ICC Publishing), 401-411.

31 Giinther J. Horvath & Stephan Wilske, in: Giinther J. Horvath & Stephan Wilske (eds.), Guerrilla Tactics in
International Arbitration (2013) (Wolters Kluwer), 3.

32 Giinther ]. Horvath, Subtle Ways of Addressing Guerrilla Tactics, Austrian Yearbook on International
Arbitration(2014) (Beck & Stampfli), 223, 225.
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This category captures behavior such as counsel or parties try to pressure potentially
damaging witnesses not to appear at evidentiary hearings.® Further, it typically in-
volves conduct such as bribery, fraud, intimidation or harassment, wiretapping or
other surveillance, and extreme delaying tactics.

(ii) Extreme guerrilla tactics, which are criminal in nature and violate applicable
law.

This category is referred to as ‘Arbitration Taliban’ by this author. It includes
incidents in which parties’ representatives, experts or lawyers are purposefully
physically harmed or even killed, making it the more sinister kind of guerrilla
behavior.* This type of conduct lies on the extreme end of the guerrilla behavior
spectrum and goes far beyond violation of procedural etiquette, attracting crimi-
nal laws and threatening or causing physical harm to participants in international
arbitration.”

(iii) Rough riding that does not cross the border of ethical misconduct.

Rough riding cannot be categorized as guerrilla tactics. It includes measures that
are not primarily employed to obstruct, delay, derail and/or sabotage the arbitral
proceedings. These methods, however, still adversely affect the tone of the arbitral
proceedings and, at least, could potentially damage the proceedings.*® The deliber-
ate disregard of professional courtesy is also a form of rough riding. Examples in-
clude exploiting opposing counsel’s personal unavailability or withholding consent
on even small procedural issues without reason, such as rejecting opposing counsel’s
request for a 24-hour time extension due to urgent personal reasons, such as attending
a funeral.” Rough riding would also encompass behavior which prima facie appears
legal, but goes against the spirit of applicable rules.*®

Guerrilla tactics begin when parties abuse the safeguards provided in the
arbitration rules, such as the right to be heard or to challenge an arbitrator, and ac-
cess to state courts.” A classical example is the 14th challenge against an arbitrator
(or against the whole arbitral tribunal) after 13 unsuccessful challenges based on the
reasoning that in the meantime the arbitrators must be (somewhat) biased against

33 Kensington International Ltd. v. Republic of Congo (2007) U.S. Dist. Lexis 63115, (S.D.N.Y.) 32, aff'd sub nom
Cleary Gottlieb Steen & Hamilton v. Kensington International Ltd. (2008), U.S. App. Lexis 13812 (2nd Cir. 1 July 2008),
where a motion was granted against a reputable U.S. law firm which attempted to dissuade a non-party witness from
attending a post-judgment deposition.

34 Stephan Wilske, Arbitration Guerrillas at the Gate - Preserving the Civility of Arbitral Proceedings when the
Going gets (Extremely) Tough, Austrian Yearbook on International Arbitration (2011) (Beck & Stampfli), 319-320.

35 Stephan Wilske, Arbitration Guerrillas at the Gate - Preserving the Civility of Arbitral Proceedings when the
Going gets (Extremely) Tough, Austrian Yearbook on International Arbitration (2011) (Beck & Stampfli), 319.

36 Giinther J. Horvath, Stephan Wilske, Harry Nettlau & NiamhLeinwather, Categories of Guerrilla Tactics, in: Giinther
J. Horvath & Stephan Wilske (eds.), Guerrilla Tactics in International Arbitration (2013) (Wolters Kluwer), 15.

37 Giinther J. Horvath, Stephan Wilske, Harry Nettlau & NiamhLeinwather, Categories of Guerrilla Tactics, in: Giinther
J. Horvath & Stephan Wilske (eds.), Guerrilla Tactics in International Arbitration (2013) (Wolters Kluwer), 15

3 For further examples, see Stephan Wilske, Preventing/Employing “Guerrilla Tactics” in Arbitration and
Litigation: Are There Technically Legal “Guerrilla-Like” Practices that May Be Used in Arbitration/Litigation?, TDM,
Vol. 7 Issue 2, November 2010.

39 Giinther J. Horvath, Stephan Wilske, Harry Nettlau & Niamh Leinwather, Categories of Guerrilla Tactics, in: Giinther
J. Horvath & Stephan Wilske (eds.), Guerrilla Tactics in International Arbitration(2013) (Wolters Kluwer), 4.
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the challenging party.*” Attempting to obstruct the arbitral proceedings with parallel
court proceedings in jurisdictions which are obviously not competent but are pre-
pared to grant anti-arbitration injunctions is another typical example of such abuse
of procedural safeguards.*

2. Rise of the Arbitration Guerrilla Phenomenon — Mounting Evidence

In his 2014 Seoul Arbitration Lecture, David W. Rivkin mentioned that in recent
years he had witnessed increasing instances of conduct such as producing requested
documents at the last minute, making excessive requests for document disclosure,
failing to truly depict a client’s availability for hearings, obtaining frivolous anti-ar-
bitration injunctions, making frivolous challenges against arbitrators, introducing
new arguments belatedly, filing criminal proceedings against party officers or counsel,
tampering with witnesses, submitting incorrect translations and making knowingly
false assertions.*

In order to determine whether the discussion around guerrilla behavior is based
on anecdotal reports or represents a real systemic problem in international arbitration,
a review of available evidence of guerrilla behavior must be considered. From a his-
torical point of view, guerrilla behavior presumably emerged around the same time
arbitration was born,* but the evidence of a pattern of such behavior in the modern
arbitration era appears to mount in the 21st century.*

David W. Rivkin’s anecdotal report is consistent with the results from two sur-
veys conducted by international arbitration practitioners; in 2010, Edna Sussman and
Solomon Ebere conducted a survey in order to determine the frequency of the guerrilla
phenomenon. They found that 68% of the people who took the survey reported to have
encountered tactics and even proceeded to provide examples.*

40 Giinther]. Horvath, Stephan Wilske & Niamh Leinwather, Countering Guerrilla Tactics at the Outset, Throughout
and at the Conclusion of the Arbitral Proceedings, in: Giinther J. Horvath & Stephan Wilske (eds.), Guerrilla Tactics in
International Arbitration (2013) (Wolters Kluwer), 42.

41 Giinther]. Horvath, Stephan Wilske, Harry Nettlau & NiamhLeinwather, Introduction to Guerrilla Tactics in
International Arbitration, in: Glinther J. Horvath & Stephan Wilske (eds.), Guerrilla Tactics in International Arbitration
(2013) (Wolters Kluwer), 14.

42 David W. Rivkin, Ethics in International Arbitration, 2014 Seoul Arbitration Lecture, International Dispute
Resolution Center (9 December 2014).

43 Acts such as attempts to bribe in arbitration existed even in times of Greek mythology, which tells the tale of
Aphrodite abducting Helen to give to Paris of Troy, who was acting as sole arbitrator in a dispute over a golden apple.
This of course would later lead to the Trojan War. For further information see Robert Pfeiffer & Stephan Wilske, The
Emergence of the Guerrilla Tactics Phenomenon in International Arbitration, in: Giinther J. Horvath & Stephan Wilske
(eds.), Guerrilla Tactics in International Arbitration (2013) (Wolters Kluwer), 16, 17. For a modern case of unethical
behavior, such as forgery of documents, see Qatar v Bahrain Judgment of 16 March 2001 (Merits), ICJ] Reports 2001, 40.

44 See references in Stephan Wilske, Sanctions Against Counsel in International Arbitration - Possible, Desirable or
Conceptual Confusion? 8(2) Contemporary Asia Arbitration Journal 141, 144-146 (2015).

45 See references in Edna Sussman & Solomon Ebere, All’s Fair in Love and War - Or is it? Reflections on Ethical
Standards for Counsel in International Arbitration, 22 American Review of International Arbitration, 611(2011);
Stephan Wilske, Arbitration Guerrillas at the Gate - Preserving the Civility of Arbitral Proceedings when the Going
Gets (Extremely) Tough, Austrian Yearbook on International Arbitration (2011), 315.
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In a survey conducted by Lucy Reed and James Freda' a question was posed to
participants in order to identify the frequency in practice of withholding respon-
sive documents. About 70% of the participants reported that “often” or “sometimes”
responsive documents were withheld in arbitrations.*” By failing to provide request-
ed documents, the implicit message that is sent to the opposing party is that those
documents simply do not exist. Where this is not the case and the party does in fact
have the requested document in its possession, this represents a dishonest act as
counsel is attempting to deceive and mislead both the arbitral tribunal and oppos-
ing counsel. In many jurisdictions, such misconduct would constitute a breach of
counsebs duty to the court.®®

C. The Struggle Against Arbitration Guerrilla Behavior and Concomitant Devel-
opment of Ethical Rules and Norms

The inadequacy and insufficiency of the existing ethical framework prodded the
international arbitration community to debate possible solutions. This section at-
tempts to crystallize the major efforts in the struggle against arbitration guerrilla be-
havior which gained momentum in 2010, and the developments in the ethical rules
and standards which took place thereafter.

This section considers the four key eras of the movement against unethical behav-
ior in the arbitration world. Na8mely, the commencement of the anti-guerrilla cru-
sade (II.C.1), the introduction of the IBA Guidelines (II.C.2), the response to date by
arbitral institutions (II.C.3), and the reception of these initiatives by the international
arbitration community (I1.C.4).

1. The Commencement of the Anti-Guerilla Crusade

In March 2009, the International Bar Association (hereinafter “IBA”) announced
that its upcoming conference in Buenos Aires would deal with the topic ‘Ethics in
Arbitration for Counsel and Arbitrators’. The conference involved a discussion on a
host of issues ranging from counsel conduct vis-a-vis opposing counsel, client and the
tribunal, sanctions available against counsel and arbitrators, and the need for a global
code of ethics.*

Independently, on 12 and 13 February 2010, the issue of “Guerrilla Tactics” es-
sentially made its debut as a topic of academic discussion at the Vienna Arbitration
Days in the graveyard slot of Friday afternoon and was met with an astoundingly
receptive audience. Around the same time, the issue of ethics in international ar-
bitration was also being discussed by the American Bar Association who queried

46 This survey was conducted by a team of researchers at the ICCA Miami Congress on issues ranging from
demographics to burden of proof in international arbitration.

47 Lucy Reed & James Freda, Maxwell Lecture: After ICCA Singapore, After ICCA Miami: The Next Questions,
30(1) ICSID Review10, 19 (2015).

48 See for example, Law Council of Australia, Model Rules of Professional Conduct and Practice (2002) rr 14.1, 14.2;
Legal Profession (Solicitors) Rule 2007 (Qld, Australia) rr 14.1, 14.2.

49 Janet Walker, Ethics in Arbitration for Counsel and Arbitrators, IBA Legal Practice Division, 14 Arbitration
Committee Newsletter, 10, 11 (2009).
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whether Model Rules were adequate to address questions of ethics in the interna-
tional arbitration setting.*

In November 2010, the success of the Vienna Arbitration Dayslead to the discussion
continuing at the ICC Austria Interdisciplinary Fora titled “Guerrilla Tactics in Inter-
national Arbitration & Litigation — A Fine Line How to Counter and Employ”. The out-
comes of this conference were published in the special edition Transnational Dispute
Management Vol. 7 Issue 2 (November 2010). This publication highlighted the in-
creasing importance of the need for development in ethical standards in international
arbitration and ignited discussions amongst theorists and practitioners in arbitration
circles.

In 2012, during his address at the International Council for Commercial
Arbitration in Singapore, Singapores then Attorney-General Sundaresh Menon
expressed dissatisfaction with the prevailing state of ethical standards in international
arbitration, and called for a uniform set of ethical standards that would cut across the
differing landscapes of legal systems across the globe.”

In May 2012, the British Chapter of the Spanish Arbitration Club held a seminar on
the question of ethics in international arbitration.”> The seminar dealt with four differ-
ent topics, namely (i) ethical rules for counsel, (ii) whether a code of ethics is needed in
international arbitration, (iii) the role of the tribunal in dealing with unethical conduct
by parties or counsel, and (iv) ethical standards for arbitrators.

In 2013, the New York State Bar Association hosted the 2013 New York Global
Law Week, which dealt with “The Ethics of International Practice” and “Ethics in
International Arbitration and Litigation: Views from the Bench and Bar”. The discussion
revolved around the application of ethics to international practice in addition to those
applicable in the U.S. Following suit, late in that same year, the New York International
Arbitration Center organized a seminar and a Live Webinar on the topic “Ethics in
International Arbitration, Really?™ to discuss counsel misconduct in international
arbitration and the possible strategies that might be employed to address such behavior.

In October 2013, the ABA Section of International Law discussed, inter alia, the
topic “Addressing Abuses in International Arbitration’ and stated that “the integrity
and sustainability of the arbitral process is of paramount importance to arbitrators,
practitioners and end users and that it is incumbent on those in the international

20 See, Preliminary Issues Outline, ABA Commission on Ethics 2020 (19 November 2009) poses the questions: “Do
the Model Rules adequately address ethical issues relating to international arbitration?”, “What, for example, should be the
ethical rules that govern a U.S. lawyer engaged in an arbitral proceeding in another country where the governing law is not
U.S. law?” and “Should it matter whether the lawyer’s client is or is not a U.S. person or entity?”, 6, 7.

>l ICCA Congress 2012, Opening Plenary Session, “International Arbitration: The Coming of a New Age for Asia
(and Elsewhere), 17. Menon proposed as a “relatively straightforward and minimally invasive first step... to develop a
code of conduct and practice to guide international arbitrators and international arbitration counsel”. Sundaresh Menon
is meanwhile Singapore’s Chief Justice.

%2 London: Common and Civil Law Approaches to Ethics, Global Arbitration Review (12 June 2012),
(http://globalarbitrationreview.com/article/1031400/london-common-and-civil-law-approaches-to-ethics) (Accessed 11
July, 2017).

53 See https://nyiac.org/events/past-events/.
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arbitration community... to ensure that the process is not only fair, but also seen and
perceived to be fair”>*

2. The Development of IBA Guidelines

In May 2011, the then IBA Principles on Conduct for the Legal Profession which
enshrine the principles based on which international legal practice is to be conducted
were adopted.These principles took into account the national professional rules from
states throughout the world, Basic Principles on the Role of Lawyers™ and the Universal
Declaration of Human Rights. Nonetheless they were articulated as general principles
and provided little or no guidance specific to international arbitration. For example,
Principle 3 relating to Conflicts of Interest provides that a “A lawyer shall not assume
a position in which a client’s interest conflict with those of the lawyer, another lawyer in
the same firm, or another client, unless otherwise permitted by law, applicable rules of
professional conduct, or if permitted by client’s authorization.”

In 2008, the IBAs Task Force on Counsel Conduct in International Arbitration
(hereinafter “IBA Task Force”) was constituted. The mandate of the IBA Task Force
was to focus on issues of counsel conduct and party representation in international
arbitration that are subject to, or informed by, diverse and potentially conflicting rules
and norms.>

In 2010, the IBA Task Force commissioned a survey to arbitration practitioners
regarding counsel ethics in international arbitration.” The aim of the survey was to
discern “the different and often contrasting ethical and cultural norms, standards and
disciplinary rules” that may apply to counsel in international arbitration.’® On the basis
of the survey results, the task force proposed draft guidelines to the IBA Arbitration
Committee’s officers in October 2012. The Committee reviewed the draft guidelines
and consulted with experienced arbitration practitioners, arbitrators and institutions
after which the draft guidelines were then submitted to all members of the IBA
Arbitration Committee for consideration. Finally, the IBA Council adopted the IBA
Guidelines in a resolution of 25 May 2013.”*

The publication of the IBA Guidelines provoked substantial debate about their
usefulness and desirability, in particular by some Swiss arbitration practitioners who

> ABA Section of International Law, 2013 Fall Meeting (15-19 October 2013), (https://www.americanbar.org/
content/dam/aba/events/international_law/2013/10/section_of_internationallaw2013fallmeeting/abasil_2013fall_
onsitebrochure_website.authcheckdam.pdf) (Accessed 13 July 2017).

5 Adopted by the Eighth United Nations Congress on the Prevention of Crime and the Treatment of Offenders,
Havana (Cuba), 27 August to 7 September 1990.

36 Peter Ashford, The IBA Guidelines on Party Representation in International Arbitration, (Cambridge University
Press) (2016).

57 See in general William Rowley QC, Guerrilla Tactics and Developing Issues, in: Glinther J. Horvath & Stephan
Wilske (eds.), Guerrilla Tactics in International Arbitration (2013) (Wolters Kluwer), 27-29.

38 William Rowley QC, Guerrilla Tactics and Developing Issues, in: Giinther J. Horvath & Stephan Wilske (eds.),
Guerrilla Tactics in International Arbitration (2013) (Wolters Kluwer), 27-29.

% London: Common and Civil law Approaches to Ethics, Global Arbitration Review (12 June 2012), (http://
globalarbitrationreview.com/article/1031400/london-common-and-civil-law-approaches-to-ethics) (Accessed 11 July,
2017).
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adopted a position of sometimes irritatingly fundamental opposition to the IBA
Guidelines and even the underlying concept itself.®’
The key provisions of the IBA Guidelines provide that:
 Counsel must identify themselves to the other party and the arbitral tribunal,
particularly where there has been a change in representation. The arbitral tri-
bunal has the power to take appropriate measures in case a change in party
representation causes a conflict of interest with an arbitrator (Guidelines 4-6);
o Ex-parte communications between parties and arbitrators, except those made
in order to determine their “expertise, experience, ability, availability, willingness
and a potential conflict of interest”, are prohibited (Guidelines 7 and 8);
 Counsel may not make false statements to arbitrators. In the event counsel lat-
er learns of a statement to be false, they are to promptly correct it, subject to
countervailing considerations of confidentiality (Guideline 9-11);
o A representative should also not submit a witness or expert evidence which they
know to be false (Guideline 23).

Perhaps most notably, the IBA Guideline 26 lists remedies for misconduct available
for the arbitral tribunal, in the form of admonishment, drawing inferences, factoring
misconduct while making cost allocations and any other appropriate measure in order
to preserve fairness and integrity of the proceedings. The inherent power to preserve
fairness and integrity confers upon the tribunal a wide power to tailor a remedy ap-
propriate to the situation on a case by case basis.®!

In the wake of the newly released guidelines on party representation, on 28 June
2013, the IBA Arbitration Committee held their White Night conference entitled
“International Arbitration at Crossroads — Is There a Coming Backlash?” in St Petersburg,
Russia dealing with the topic “Best Practices and Rules of Conduct in International
Arbitration”.*

In February 2014, for the first time, the IBA during its 17th Annual International
Arbitration Day, attempted to gather whether the IBA Guidelines had proved to be
successful and concluded that wherein several key issues pertaining to counsel and
arbitrator ethics were discussed. The conference gathered the guidelines were still
relatively new and that the performance results of the guidelines would become clear
in the coming years.

60 See Felix Dasser, A Critical Analysis of the IBA Guidelines on Party Representation, in: Christoph Miiller, Antonio
Rigozzi & Sébastien Besson (eds.), New Developments in International Commercial Arbitration (2014) (Schultheiss)
63, 87; Elliott Geisinger, ASA President’s Message, Counsel Ethics in International Arbitration — Could one Take Things
a Step Further, 32 ASA Bulletin, 453-457 (2014); See also Elliott Geisinger, “Soft Law” and Hard Questions: ASAs
Initiative in the Debate on Counsel Ethics in International Arbitration, in: Daniele Favalli (ed.), The Sense and Non-
sense of Guidelines, Rules and Other Para-regulatory Texts in International Arbitration, ASA Special Series 37, 17-32;
Michael Schneider, President’s Message: Yet another Opportunity to Waste Time and Money on Procedural Skirmishes:
The IBA Guidelines on Party Representations, 31 ASA Bulletin 497 (2013).

61 Stephan Wilske, Sanctions Against Counsel in International Arbitration — Possible, Desirable or Conceptual
Confusion?, 8(2) Contemporary Asia Arbitration Journal 141, 160 (2015).

©2 IBA Arbitration Committee, International Arbitration at Crossroads - Is there a coming backlash?,
(28 June 2013) (https://www.juridice.ro/wp-content/uploads/2013/03/St-Petersburg-Arbitration-2013-programme.
pdf) (Accessed 12 July 2017)
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3. Institutional Initiatives

In July 2014, the London Court of International Arbitration (hereinafter “LCIA”)
introduced “General Guidelines for the Parties’ Legal Representatives” as an Annex to
the new LCIA Rules. This was the first time that guidelines pertaining to the actions of
counsel and party representatives were mandatory in nature.

Key provisions of the Annex include:

« Counsel should not engage in activities intended unfairly to obstruct the arbitra-

tion (Paragraph 2);

« Counsel should not jeopardize the finality of the award, including repeated
challenges to an arbitrator’s appointment or to the jurisdiction or authority of
the arbitral tribunal known to be unfounded by that counsel (Paragraph 2);

« Counsel should not knowingly make any false statement to the arbitral tribunal
or the LCIA Court (Paragraph 3);

« Counsel should not knowingly procure or assist in the preparation of or rely
upon any false evidence presented to the arbitral tribunal or the LCIA Court
(Paragraph 4);

« Counsel should not knowingly conceal or assist in the concealment of any doc-
ument (or any part thereof) which is ordered to be produced by the arbitral
tribunal (Paragraph 5);

» Counsel should not make deliberate ex-parte contact with a member of the
arbitral tribunal or the LCIA Court (Paragraph 6);

o Sanctions such as written admonishments, cautions and measures required to
preserve the general conduct of the proceedings may also be imposed by the
arbitral tribunal in accordance with Article 18.6. (Paragraph 7).

It is arguable that it was the introduction of these LCIA rules which provided the

catalyst for the other institutions to take action.

In January 2016, the Australian Centre for International Commercial Arbitration’s
(hereinafter “ACICA”)* revised rules came into effect. The new rules address counsel
conduct. Rule 8.2 provides that each party is obliged to use its best endeavors to ensure
that their legal representatives comply with the IBA Guidelines on Party Representation
in International Arbitration prevailing at the time of commencement. The new rules
also make a reference to IBA Rules on the Taking of Evidence in International Arbitration
and IBA Guidelines on Conflicts of Interest in International Arbitration.

In November 2016, Nigeria launched a new arbitration Centre in Lagos: Lagos
Chamber of Commerce International Arbitration Centre (hereinafter “LACIAC”),*
incorporating the LACIAC’s rules which are considered to be in line with international
best practice, as they integrate the IBA Guidelines on Party Representation as well as the
IBA Guidelines on Conflicts of Interest.

63 Gerhard Wegen & Stephan Wilske, Introduction, in: Gerhard Wegen & Stephan Wilske (eds.), Getting the Deal
Through - Arbitration 2017, 7, 14.

64 Gerhard Wegen & Stephan Wilske, Introduction, in: Gerhard Wegen & Stephan Wilske (eds.), Getting the Deal
Through - Arbitration 2017, 7, 12.
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Further, in December 2016, the Shenzhen Court of International Arbitration’s
(hereinafter “SCIA”)® revised arbitration rules entered into effect. The revisions
include the introduction of a provision on “bona fide cooperation” of parties and
their representatives (Article 6), which means that legal counsel must act in good faith
and cooperate with each other so as to ensure that proceedings are fair and efficient.
If the provision is breached by causing delays or other procedural misconduct, the
tribunal has the authority to impose sanctions. The rules however do not specify these
sanctions; instead they authorize tribunals to determine adequate measures.

On 1 March 2017, the ICC released a note to parties and arbitral tribunals which
communicates the updates from the ICC policies on the conduct of the arbitration
under the ICC Rules of Arbitration.®® Under internal “Section IV”, the note states
that tribunals, parties and their representatives are expected to abide by the highest
standards of integrity and honesty. The note further endorses the IBA Guidelines on
Party Representation by encouraging parties and arbitral tribunals to draw inspiration
from the guidelines and adopt them where appropriate. The note also contains a pro-
vision pertaining to the prohibition of ex-parte communications between arbitrators
and party representatives.

4. The Industry Response

In September 2014, ASA’s then President Elliott Geisinger, in his regular ASA
President’s Message titled “Counsel Ethics in International Arbitration — Could One
Take Things a Step Further?” acknowledged that the issue of party representation and
counsel ethics had become a hot topic in international arbitration evidenced by in-
tense academic activity, multiplication of conferences and public calls for regulation.
He further delivered his impressions on the newly released IBA Guidelines on Party
Representation and LCIA Guidelines on Parties’ Legal Representatives which he re-
ferred to as the IBA/ LCIA approach. He stated that arbitral tribunals and arbitral
institutions are not the appropriate authority to apply and enforce sanctions for ethi-
cal misconduct. Instead, he advocated for the creation of a council constituting of
appointees from associations of arbitration professionals such as ICCA, ASA, IBA,
CIArB, IBA and major institutional arbitration bodies such as LCIA, ICC, Swiss
Chambers, AAA, SCC, SIAC, and HKIAC - the so-called Global Ethics Council® -
who should have the main power to apply the rules of professional ethics.®® This is in
continuation with the earlier critique of the IBA Guidelines on Party Representation

65 Gerhard Wegen & Stephan Wilske, Introduction, in: Gerhard Wegen & Stephan Wilske in Getting the Deal
Through - Arbitration 2017, 7, 13.

% International Court of Arbitration, ICC Note to Parties and Arbitral Tribunals on the Conduct of Arbitration under
the ICC Rules of Arbitration, (1 March 2017) (https://cdn.iccwbo.org/content/uploads/sites/3/2017/03/ICC-Note-to-
Parties-and-Arbitral-Tribunals-on-the-Conduct-of- Arbitration.pdf) (Accessed 16 July 2017).

67 For a very critical review of this newly envisaged institution which runs counter to the usual Swiss complaints
about overregulation: Stephan Wilske, Sanctions Against Counsel in International Arbitration - Possible, Desirable or
Conceptual Confusion?, 8(2) Contemporary Asia Arbitration Journal, 141, 164-166 (2015).

68 Elliott Geisinger, ASA President’s Message, Counsel Ethics in International Arbitration — Could one Take Things
a Step Further, 32 ASA Bulletin, 453-457 (2014); See also Elliott Geisinger, Soft Law and Hard Questions: ASAs
Initiative in the Debate on Counsel Ethics in International Arbitration, in: Daniele Favalli (ed.), Sense and Non-sense
of Guidelines, Rules and Other Para-regulatory Texts in International Arbitration, ASA Special Series No. 37, 17-32.
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issued by Michael Schneider in 2013 following a position that the Swiss Arbitration
Association has maintained over a long time.®

Save for the response from the Swiss arbitration community, the IBA Guidelines
on Party Representation and the LCIA Guidelines on Parties’ Legal Representatives
have garnered widespread support throughout the community. In December 2014,
David W. Rivkin stressed that the IBA Guidelines on Party Representation and the
LCIA Guidelines on Parties’ Legal Representatives help level the playing field in
the international arbitration practice which is devoid of a concrete universal ethi-
cal standard. He highlighted that despite the differences between common and
civil law traditions, some degree of minimum standards can be arrived at. He also
disagreed with the idea proposed by Elliott Geisinger stating that the creation of a
separate Global Ethics Council as suggested by Geisinger is unnecessary because
the arbitral tribunal is the most well equipped entity to deal with instances of
ethical misconduct coupled with their inherent power to preserve the integrity of
its proceedings.”

The IBA Guidelines found further support when in June 2015 Singapore’s Attorney
General, Vijaya Raja called for a “universally accepted transnational code of ethics for
arbitration, representing common sense principles which bind all lawyers, like the duty
to act honestly” He added that the IBA Guidelines on Party Representation were not a
complete answer, because they only apply to the extent that parties adopt them, but
they are a step in the right direction.”

In March 30, 2016, the interest stirred by the IBA Guidelines on Party Representation
and the LCIA Guidelines on Parties’ Legal Representatives continued when the Institute
for Transnational Arbitration and the American Society of International Law (ASIL)
sponsored a conference to explore ethical obligations of advocates in international
arbitration and the future of regulating counsel conduct.”

Recently, on 16 September 2016, the IBA Guidelines and Rules Subcommittee pub-
lished a “Report on the Representation of the IBA Arbitration Soft Law Products”. The
Report reviewed, inter alia, the IBA Guidelines on Party Representation and presented
results on the frequency and the extent of their utilization. The survey reported that
out of the 1358 arbitrations that raised the issue of counsel conduct, the IBA Guidelines
on Party Representation were referred to in only 218 instances.

9 See in general Michael Schneider, President’s Message: Yet another Opportunity to Waste Time and Money on
Procedural Skirmishes: The IBA Guidelines on Party Representations, 31ASA Bulletin 497 (2013).

70 David W. Rivkin, Ethics in International Arbitration, 2014 Seoul Arbitration Lecture, International Dispute
Resolution Center (9 December 2014).

71 Cf.Alison Ross, Singapore AG Shares Vision of a Less Adversarial Future, 24 June 2015, Global Arbitration Review,
http://globalarbitrationreview.com/article/1034558/singapore-ag-shares-vision-of-a-less-adversarial-future (Accessed
11 July 2017) (summarizing the speech of Vijayah Raja).

72 Charles Rosenberg & M. Imad Khan, Who Should Regulate Counsel Conduct in International Arbitration? Kluwer
Arbitration Blog (April 18, 2016), http://kluwerarbitrationblog.com/2016/04/18/who-should-regulate-counsel-conduct-
in-international-arbitration/(Accessed 7 July 2017).
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IT1. POSSIBLE FUTURE ROLE OF ARBITRAL INSTITUTIONS IN
SAFEGUARDING ETHICS

The IBA and LCIA developments have set a notable example of how ethical regula-
tion of counsel conduct might be envisaged. Several other arbitration institutions have
followed suit. In this section, the author predicts and calls for a greater involvement of
arbitral institutions in the regulation of counsel conduct in international arbitration.

The ethical obligations applied in international arbitration should reflect and be
modeled on the institution itself and, in particular, the role of the lawyer therein.” In
order to enable arbitral tribunals to deal effectively with guerrilla tactics, better sup-
port by arbitral institutions is required. In the following, some possible activities are
described where arbitral institutions could further develop their role in providing a
level playing field for all parties in an arbitration, thereby preserving the integrity of
the proceedings.

A. Adjusting Arbitral Rules in Order to Install Some Ethical Minimum
Standards

Institutions are in a good position when it comes to incorporating ethical standards
within the rules of arbitration. Needless to say, their role in overlooking counsel con-
duct is likely to play a critical role in ensuring that unethical behavior is stamped out
in arbitration.”

Arbitral institutions could come up with a certain code of minimum ethical rules
and obligations and oblige the parties, their counsel, experts and witnesses to comply
with this code. In particular, arbitral institutions might support regulation of counsel
conduct by formulating rules pertaining to the behavior of counsel. These rules should
empower arbitral tribunals to discipline counsel with sanctions such as possible exclu-
sion from the proceedings when counsel engages in unethical behavior.”” With respect
to counsel, an arbitral institution could easily provide that parties in arbitrations un-
der its rules may only be represented by counsel who has assured the institution that
he or she intends to comply with these rules. It would be tough for counsel to argue
that a prohibition to forge documents, deliberately mislead the arbitral tribunal or
harass witnesses would unreasonably restrict his or her (maybe even constitutionally
protected) rights.

An alternative way forward may be for the arbitral institutions to endorse the IBA
Guidelines on Party Representation, which would in turn ensure greater uniformity.
However, bearing in mind the past hesitancy of the arbitral institutions towards the

73 Sam McMullan, Holding Counsel to Account in International Arbitration, 24(2), Leiden Journal of International
Law, 491, 501 (2011).

74 William Rowley, Guerrilla Tactics and Developing Issues, in: Gunther J. Horvath & Stephan Wilske (eds.),
Guerrilla Tactics in International Arbitration (2013) (Wolters Kluwer), 25.

7> William Rowley, Guerrilla Tactics and Developing Issues, in: Gunther J. Horvath & Stephan Wilske (eds.),
Guerrilla Tactics in International Arbitration (2013) (Wolters Kluwer), 25; Stephan Wilske, Sanctions Against Counsel
In International Arbitration — Possible Desirable or Conceptual Confusion? 8(2) Contemporary Asia Arbitration
Journal, 141,154-156 (2015).

42



IBA Guidelines on Conflicts of Interestin International Arbitration, expectations of
complete acceptance should not be too high.

B. Reputational Sanctions

Reputational sanctions for a misbehaving counsel might be a novel tool in
institutional arbitration. However, the author is aware of at least one example. Article
41 of the Chinese Arbitration Association (hereinafter “CAA”) Arbitration Rules
provides that tardy arbitrators might be announced in the CAA’s publication.” Such
shaming sanction could also be used vis-a-vis arbitration guerrillas, i.e. by public
announcement of the names of misbehaving counsel on the arbitration institution’s
webpage or in its publications. An arbitration guerrilla could also be reprimanded
by the arbitral institution which, for a certain period of time, would require the
misbehaving counsel to notify the arbitral institution prior to an appearance.

C. Monetary Sanctions

Monetary sanctions, perhaps by way of cost sanctions, can also provide a useful
power to curb unethical counsel behavior. If counsel has subscribed to the rules of
an arbitral institution and this institution provides for sanctioning power, the arbi-
tral institution should have power to sanction arbitration guerrillas. For example, an
arbitral tribunal may take into consideration unreasonable behavior by a party when
determining an allocation of costs; this could include the award being separately ren-
dered against counsel and parties.”

D. Temporary Suspension or Blacklisting of Counsel

One very powerful sanction for arbitral institutions could be to bar counsel
for a certain period of time from participating in arbitrations administered by the
institution,” a sanction that is not unusual in the U.S. with respect to appearances
before state institutions such as the SEC.” Such a sanction could be immensely
efficient. Arguably counsel would avoid finding him - or herself in a precarious
situation in which he or she would be required to tell clients that he or she cannot
personally represent them in ICC, or ICSID arbitration, or at the International
Commercial Arbitration Court at the Ukrainian Chamber of Commerce and

76 CAA Arbitration Rules, Article 41.

77 Stephan Wilske & Sarah Kimberley Hughes, Arbitration Guerrilla Tactics and Minimum Ethical Standards in
International Arbitration — Light on the Horizon or a Sisyphean Exercise, in: BeataGessel-Kalinowskavel Kalisz (ed.),
The Challenges and the Future of Commercial and Investment Arbitration, Liber Amicorum Professor Jerzy Rajski
(2015), 225, 240.

78 Giinther J. Horvath, Stephan Wilske & NiamLeinwather, Countering Guerrilla Tactics at the Outset, Throughout
and the Conclusion of the Arbitral Proceedings, in: Giinther J. Horvath & Stephan Wilske (eds.), Guerrilla Tactics in
International Arbitration (2013) (Wolters Kluwer), 47.

79 Hagit Elul, Guerrilla Tactics and How to Counter them in National Litigation - Experiences from the
Commonwealth System, Guerrilla Tactics in International Arbitration (2013) (Wolters Kluwer), 118, 127.
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Industry (hereinafter ‘ICAC’), because of a current suspension due to misconduct
in previous proceedings.*

While such targeting of arbitration guerrillas may not currently be on the agenda,
it might enter the agenda soon, as the issue of a “blacklist” is starting to be discussed,
at least for arbitrators.*!

IV. CONCLUSION AND OUTLOOK

Therole of ethics, and in particular the question of control over misbehaving counsel,
is fast becoming one of the most important issues in international arbitration.®* The
author still recalls his first encounter with an arbitration guerrilla, where a seasoned
practitioner from a well-known U.S. law firm with offices all over the globe, noted that
he is allegedly only aware of one rule in international arbitration: “There is no rule in
international arbitration” This obviously has never been true. Regulation has been a
topic in international arbitration over the last years and decades and will be a topic for
the future.

Regulating or even sanctioning the conduct of counsel is certainly one of the
“modern challenges” which are being tackled at the celebration of the 25th anniversary
of the ICAC at the Ukrainian CCI on 14 September 2017. It is unlikely that the push
for greater regulation will become obsolete in the coming years; rather, it is predicted
that it will remain on the “watch list” or even on the “to do list” of the international
arbitration community.*

In order to maintain the independence, legitimacy and effectiveness of the interna-
tional arbitration system, it is crucial to establish certain minimum standards of ethical
regulation.®* However, a measured response is required to ensure that any interference
with the industry does not result in the overregulation of counsel’s conduct. Any in-
terference should ensure that it is able to properly deal with the issues of unethical
behavior while maintaining the autonomy that a seasoned arbitration counsel should
be afforded. Critics of any form of regulatory interference state that this would only
serve to increase the number of procedural disputes between parties, as both sides are
likely to point to instances of unethical behavior as part of their proceedings.* On the

80 Giinther J. Horvath, Stephan Wilske & Niam Leinwather, Countering Guerrilla Tactics at the Outset, throughout
and the Conclusion of the Arbitral proceedings, in: Giinther J. Horvath & Stephan Wilske (eds.) Guerrilla Tactics in
International Arbitration (2013), 47.

81 Interview of Gerold Zeiler with Manfred Heider, Disputes Yearbook, 68-69 (2014); and interview of Martin
Burkhardt with Rainer Fiieg, 60-61 mentioned in Stephan Wilske, Sanctions Against Counsel In International
Arbitration - Possible Desirable or Conceptual Confusion? 8(2) Contemporary Asia Arbitration Journal, 154 (2015).

82 Stephan Wilske, The Current State of Ethics in International Arbitration, in: Giinther J. Horvath & Stephan Wilske
(eds.), Guerrilla Tactics in International Arbitration (2013) (Wolters Kluwer), 30-31.

83 See, e.g., Annotated Provisional Agenda, United Nations Commission on International Trade Law, Working
Group II (Arbitration and Conciliation), 63d Sess., (7-11 September, 2015), 4, UN. Doc. A/CN.9/WG.II/WP.198
(2015) (considering the preparation of “code of ethics/conduct”).

84 Catherine Rogers, Guerrilla Tactics and Ethical Regulation, in: Giinther J. Horvath & Stephan Wilske (eds.),
Guerrilla Tactics in International Arbitration (2013) (Wolters Kluwer), 313, 340.

85 See generally Ugo Draetta, The Transnational Procedural Rules for Arbitration and the Risks of Overregulating
and Bureaucratization, 33(2) ASA Bulletin327 (2015) and Michael E. Schneider, The Essential Guidelines for the
Preparation of Guidelines, Directives, Notes, Protocols and Other Methods Intended to Help International Arbitration
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one hand, this concern seems slightly exaggerated to this author. On the other hand,
this author would rather prefer a debate on what exactly constitutes unethical behavior
instead of ignoring or even tolerating unethical behavior.

This author is hopeful that in the coming years, the role of arbitral institutions
will be crucial in enforcing the current standard either by way of reference to the IBA
Guidelines on Party Representation or developing their own standards like the LCIA
Guidelines on Parties’ Legal Representative.

This however should only be seen as the first step; while the 2013 IBA Guidelines
on Party Representation are a significant development in the area of ethical regulation,
they remain a voluntary standard. The LCIA Guidelines on Parties’ Legal Representatives
being hinged to the LCIA Arbitration Rules are the first mandatory standard. The
LCIA approach has paved the way for other institutions including the ACICA, SCIA,
ICC and the LACIAC to refer to ethical standards within their arbitration framework.
It is not impossible to find fault in them but being a first step, they are a valuable tool
to “deal with jerks™* and those who prefer “playing tennis without the net”®

Arbitral institutions are encouraged to improve their regulatory framework and
tailor it towards the demands of arbitration practice. This is relevant not only in the
context of the “guerrilla phenomenon” but newer emerging ethical issues as well.®
If enacting the standards is not immediately possible, they should be encouraged to
put the issue on their agenda in order for some concrete steps to be taken in the near
future. The role of arbitral institutions will be crucial in this regard because so long
as they do not step in, the responsibility of enforcing some standards is left to the
tribunals alone.® Therefore, an ideal outcome would be for a concerted effort to take
place between arbitral institutions and the arbitral tribunals, minimizing the need for
creation of new entities.

A “carrot and stick” approach to regulating unethical behavior is perhaps most
effective; arbitral institutions can implement guidelines and rules that govern unethi-
cal behavior with a view to set a standard by which counsel, and presumably arbi-
trators, are to comply. While the benefit to parties will flow when all those involved
comply with such rules and guidelines, in order to incentivize counsel to comply with
these standards, there must also be sanctions in place which properly address any

Practitioners to Avoid the Need for Independent Thinking and to Promote the Transformation of Errors into “Best
Practices”, in: Laurent Lévy & Yves Derains (eds.), Liber Amicorum en 'honneur de Serge Lazareff (2011) 563. For
a historical review of the complaint of overregulation see Pierre Lalive, De La FureurRéglementaire, ASA Bulletin
213-219 (1994).

86 Mark A. Drummond, Dealing with Jerks: What Goes Around Comes Around, 37(1) Litig. News 18(2011); see
also Andra B. Greene, No Good Deed Goes Unrewarded: Why Professional Courtesy Advances your Client’s Cause,
39(1) Litig. Magazine 28 (Winter 2013).

87 Stephan Wilske, Internationalization of Law in Arbitration: A Way to Escape Procedural Restrictions of National
Law?, in: Nedim Peter Vogt (ed.), Reflections on the International Practice of Law: Liber Amicorum for the 35th
Anniversary of Bar & Karrer (2004) (Helbing und Lichtenhahn), 257, 259 (by referring to an article of Laurence Shore,
Three Evidentiary Problems in International Arbitration: Produce the Adverse Document, Listening to the Document
that does not Speak for Itself, and Seeing the Witness through her Written Statement, schiedsvz 2004, 76.

88 Catherine Rogers, Ethics in International Arbitration, (Oxford University Press) (2014), 167.

89 See in general Steven Bennett, Who Is Responsible for Ethical Behavior by Counsel in Arbitration, 63(2) Dispute
Resolution Journal, 45 (2008).
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non-compliance. These ought to target either counsel’s purse or, as discussed above, the
counsel’s reputation by publicly reporting that there has been a finding of misconduct.

The author is convinced that the famous Ukrainian academician and arbitrator
Igor Pobirchenko would also have considered a strive for more integrity as counting
towards the ‘number of positive achievements® which he further wanted to increase. At
this point, the remark of the leading contemporaneous English philosopher and guitar
player Keith Richards is certainly correct that “[t[he bus is still rolling... you can’t get off
this machine, except when the wheels fall off.”" Indeed, there is “some hope™* that the
arbitration community is moving towards the right direction — maybe even in a trial
and error fashion - thereby leaving behind the idea that arbitration dwells in an ethical
no man’s land.

90 Igor Pobirchenko, Arbitration in Ukraine, (17), European Business Law Review 429 (2006).

1 Jessica Pallington West, What Would Keith Richards Do? Daily Affirmations from a Rockn'Roll Survivor, (2009), 141.

92 See part 3 of the Patrick Melrose Series by Edward St Aubyn, an English author and journalist. Lindsay Duguid
described Some Hope as a “short, rather shortwinded novel which veers precariously between being too self-indulgent
and too cynical’, Independent, Saturday, 9 July 1994, http://www.independent.co.uk/arts-entertainment/book-
review-what-a-swell-party-that-was-some-hope-edward-st-aubyn-heinemann-pounds-1399-1412828.html (accessed
18 July 2017).
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OTKA3 OT NPABA HA OCNAPUBAHUE?*APBUTPAXKHOIO PELLEHUA:
CPABHUTENIbHO-NPABOBOW ACMEKT

E.B. baunoes, B.O. Ma3zypenko*

Bcerynnenne

OueHb YaCTO CTOPOHBI APOMTPAXKHBIX COINAIICHMII OTKA3bIBAIOTCA OT IIpaBa
OCIapyuBaTh apOUTPa’KHbIE PelleHNsA B FOCYAPCTBEHHBIX CyfaX. DTO MO3BONAET
UM MUHVMMM3UPOBATh HEONPEJENEHHOCTD, CBA3aHHYIO C HENPENCKa3yeMOCTbIO UC-
X0Za Cyfie6HOro IIepecMoTpa, B 0COOEHHOCTH B TeX I0PUCAMKINAX, KOTOPbIe TPaau-
IIIOHHO CYMTAIOTCHA HeOMaronpuATHBIMU A/ apburpaka. Cokpalias Ipolenypy
Y JUIMTENIbHOCTD pa3bypaTebCTBa, CTOPOHBI TAK)Ke SKOHOMAT BpeMs I IeHEe)KHbIe
pacxoppl. ITogxonpl HalMOHANBHBIX CYHNOB K TOJTKOBAHMIO U NPUMMEHEHMIO TAKUX
CoryaleHni o6 oTKase JOBOIbHO Pa3INYHbI, YTO CBA3AHO C NMPOOIEMaTHUKOI ca-
MOTO MHCTUTYTa OTKa3a OT IIPOLeCCYa/JIbHOTO IIPaBa Ha OCIapyMBaHMe apOUTpaK-
HbIX pemieHnit. [Ipo6remMaTyika IPOUCXOAUT OT Ayann3Ma MeX/ly aBTOHOMUEIT BOMIN
CTOPOH ¥ HEOOXOAMMOCTBIO 00eCIeyeHNA TOCYIapCTBOM MMHMMAIbHBIX TapaHTUI
CIIpaBeIMBOTO pa3bMpaTeNbCTBa: C OHON CTOPOHBI, IIpM3HAaBasA MEXaHM3M a/lb-
TE€PHATMBHOTO PaspellleHNs CIOPOB, TOCY/lapCTBA FAPAaHTUPYIOT CTOPOHAM MAaKCHU-
MaJIbHYIO I'MOKOCTDb I aBTOHOMHOCTD; C APYTOJl CTOPOHBI, OAHON U3 TJIaBHBIX LieJIeit
CO3IaHUA MHCTUTYTa apOUTpaka ABJAeTCA obeclieueHne CIpaBefINBOTO paspe-
IIEHNA CIIOPOB, Y€TO HEBO3MOXXHO JOCTUYD TP OTCYTCTBUM CYIeOHOTO KOHTPOIA
3a cobmofieHeM GyH/JaMEeHTaIbHbIX IIPOLIeCCyaTbHBIX IIpaB U rapaHTuil. B cBA3M ¢
3TUM, OTCYTCTBUE YHUDUIVPOBAHHOTO IIOAXOMA laKe CPely Pa3BUTHIX IOPUCAUK-
I B KOHTEKCTe apOuTpa)ka BIOTHE 00BACHUMO.

Cpeny pasBUTBHIX IOPUCAVIKINIT MOXKHO HAaOMTIOATh CYIeCTBEHHbIE PAa3MiMsA B
IOJXOfjaX: OT BO3MOXKHOCT!M OTKa3a OT IlepecMOTpa Ha abCONMIOTHO M0OBIX OCHOBA-
HMAX 3a ucKmodeHneM opucaukiym (IIBeuns, lIseitnapus, benbrus, Opannus u
Ip.) 1O 3aIIpeTa OTKa3a OT OCIIAPMBAHUA B CBA3YM C OTCYTCTBUEM IOPUCAVMKIINY, Ha-
pYylIeHNAMU IIPOIeCCyasbHOTO M MaTepuanbHOro npasa. Hanpumep, sakoHopaTennb-
ctBo CIIIA 3TOT BOIIpOC He perynmmpyeT, HO B CyAeOHOI IIPaKTIKe HEKOTOPBIX IITaTOB
HeJIeliCTBUTENbHBIM CYMTAETCA OTKA3 OT OCIIApMBaHNUA Ha BCeX IPElyCMOTPEHHbIX
3aKOHOM OCHOBAHUAX, a B IPYTMX — TOJbKO Ha OCHOBaHMM HapyLIEHUI IIpOLeypbl
U OTCYTCTBMUA IOPUCAUKIMU. B AHI/IMM CTOPOHBI MOTYT OTKa3aThCs OT IIepecMoTpa
apOUTPaXKHBIX PelIeHNIT TOJIbKO B CBA3Y C OYEBUIHBIMI HAPYLICHMAMI MaTepyab-
HOTO ITpaBa, HO He MOTYT OTKa3aTbCsA OT IIpaBa Ha OCIIApMBaHNe apOUTPAXKHBIX pe-
IIeHNI1 Ha OCHOBaHMUM IIPOILECCYa/lbHbIX M IOPUCAMKIVOHHBIX HapymeHnuit. B Poc-
Cnu 10 HemaBHell pedOpMbl MEXIYHapOJHOTO apOMTpaka Ha 3aKOHOJIaTeTbHOM
YPOBHe IO3BOJIA/ICA OTKa3 OT IIEPEeCMOTpa Ha JII0OBIX OCHOBAHMAX TOJIBKO PEIeHNI

93 B KOHTEKCTe JAHHOTO TEPMIHA ABTOPBI CYMTAIOT €0 CHHOHMMUYHBIM TEPMUHAM «IlepecMoTp» (pyc.),
“challenge” (anrm.), “review” (aHriL.).
4 E.B. bniunos - naprrep Eternalaw, B.O. Masypenko - mmapmmii jopuct Eternalaw
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TPeTEeNICKUX CY[0B, OHAKO CyAeOHast MPaKTUKa IIPMHMMA/Ia aHAJIOTYHBbII TIOAXOf, U
B OTHOIICHUY MEX/YHAPOJHOTO apOuTpaxa.

AHamusupys 3apyOexHy0 CyfeOHYI0 HpPakTUKy B YacTV IIPYMEHEHUsA CO-
IIallleHnii 06 OTKase OT OCHapuMBaHMsA apOUTPaXKHBIX pEIIeHU, HeoOXOAUMO
yIUTBIBATD ABa (pakTOpa. Bo-IepBbIX, AEICTBUTEIBHOCTh OTKa3a OT IIpaBa OIpel-
eIsIeTCA 3aKOHOM IOPMAMYIECKOTO MecTa apOuMTpPaKHOTO pasbuparenbcTsa (seat of
arbitration). Bo-BTOpBIX, Ja)ke B C/Ty4ae IPU3HAHMA OTKa3a OT IpaBa Ha OCIIApMBaHNe
IeVICTBUTENbHBIM, ITOC/IEJHee He NPEIATCTBYeT JO/DKHUKY 3asB/IATh aHAJIOTMYHbIE
BO3pa)XeHMs B paMKaxX IPOU3BOACTBA IO NPUHYAUTEIbHOMY VCIIOTHEHMIO apOu-
TPa)KHOTO pelIeHN.

B YkpamHe MHCTUTYT OTKa3a OT NPOILECCyaNbHBIX IIPAB IIOYTH He MCCIefoBaH. B
OT/IMYMeE OT TAKMUX CTpaH, Kak AHrmusA, @pannms, Poccniickasa @enepanya B YKpanHe
CTOPOHBI CyZIeOHOTO pa3bupaTebCTBa He MOTYT OTKAa3aThCs B JOTOBOPHOM IOPAAKe
OT mepecMoTpa cyfebHoro pemenus®. Hanbonee 61m3knit aHa/Ior 9TOr0 MHCTUTYTA
B YKPaHCKOM 3aKOHOJ]aTeIbCTBE COAEPXKUTCS B cTaTbe 347 [paXkJTaHCKOTO KOJeKca
YkpanHbl (0TKa3 OT IpaBa COOCTBEHHOCTH), KOTOPBIil, BIIPOYEM, He MOXKET OBITH
HOJIHOCTBIO IIPYIMEHEH B MOPs/Ke aHaJ/IOTUM 3aKOHA VMM TIPaBa.

Cnoco6b1 BeIpasKeHIL:I OTKa3a OT IpaBa Ha MepecMOTpP apOMTPaKHBIX pelIeHNIt

TeopeTmyeckn, CTOPOHBI MOTYT OTKA3bIBAThCA KaK OT Y>Ke pealn30BaHHbIX IIPO-
LeCCyasbHbIX IIPAB, TaK I OT IIpaB, KOTOPbIE He6bIHI/I peann3oBaHbl, HO IIPENOCTAB-
JIIFOTCS CTOPOHE COITIACHO IIPUMEHNMOMY 3aKOHY WJIN YCIOBYAM Jorosopa. OTkas ot
oCHapuBaHMsI apOUTPAXKHBIX PEIIeHNIT, COOTBETCTBEHHO, MOXXET OBITh BBIPKEH 10
BO3HMKHOBEHMs CIIOPA, B TeUeHNe apOUTPaXKHOTO pa3bdMparebCTBa MM HOCTIe ero
3aBepiuenus. 1o cBoeit popme 0TKa3 MOXKeT OBITh BBIPR)XKEH KaK JIOTOBOP, TaK U B
(dbopMe OITHOCTOPOHHETO 3as1B/IEHNs 1/ VIV KOHK/TIOAEHTHOTO JIe/ICTBUA.

OrTkas oT elle HepeanMN30BaHHOTO IIpaBa (TO eCTh 1O BO3SHIKHOBEHM CIIOPa) MO-
XKeT OBITb COBEPIIEH TOIBKO B MICbMEHHOIT (POpMe, TI0 CYTY CTAHOBSCH COCTABIIAIO-
Ijeil YacThio apOouTpaxkHoro cornaurenns. [IucpMenHas GopMa ofpasyMeBaeT, cpe-
IV TIPOYET0, OTAEIbHOE YCTIOBYE B JOTOBOPE VTN CCBIIKY Ha IOKYMEHT, COflepKaIl it
COOTBETCTBYIOLlee YCTIOBME (KOTOPBII He 00s13aTeNIbHO NO/DKEH OBITh MOAMNCAH)™.
[TpuMepoM HOCIEHETO MOXKET CTY>KUTb CChIIKA Ha apOUTPaKHBII PerIaMeHT, IIpefi-
YCMaTpUBAIOLINIT OTKa3 CTOPOH OT IIpaBa Ha OCIapUBaHIe apOUTPAXKHOTO pelIeH s
IO TeM WIM MHBIM OCHOBaHVAM. Hanmpumep, cTatba 26.8 Permamenta JIoHTOHCKOTO
Mexnynapopnoro Tpereitckoro Cyma®, crarba 35(6) Permamenta MexpyHapomHOI
Toprosoit [Tanmarer B pegaknym 2017 r.”® mpegycMaTpuBaioT 0TKa3 CTOPOH OT IIpaBa

9 LB. Kupwumiok, «IIpouecyanvte 3uauents 8i0KNUKAHHS Anensiyiitnoi ckapeu ma 8iomosu 6i0 Hei 8 aominicmpa-
mueHomy cyoouuncmei Yxpainu», Cynosa anemsis. — 2015. - Ne4. — C. 6-12, 8.

96 B kadecTBe IIpIMepa MIPOKOTO TOMKOBAHNA IOHATIA INCbMEHHOI POPMBI, CM. CTATBIO 5 aHITIMIICKOTO 3aKOHa
06 apburpaxe 1996 roza.

97 Texct PeraMeHTa Ha PycCKOM JOCTYIIEH Ha caiiTe:

http://www.Icia.org/Dispute_Resolution_Services/Icia-arbitration-rules-2014.aspx.

98 Tekcr PerraMeHTa Ha PyCCKOM JIOCTYIIEH Ha caiite: http://iccbooks.ru/upload/free_publications/icc_rbitration_
rules.pdf
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Ha OCIapMBaHVe apOUTPaXKHBIX PEIIeHMII B TOII Mepe, B KOTOPOII 9TO MO3BOJIAETCS
3aKOHOJIATe/IbCTBOM CTPaHBI OPUANIECKOT0 MecTa padbuparenpctBa. OFHAKO, Cylile-
CTByeT MHEHIIE, YTO OTKAa3 OT IIPaBa Ha OCHAapVBaHIe BBIXOANT 3a IIpefie/Ibl IIpeaMeTa
peryInpoBaHus apOUTPaXKHbIX pertaMeHToB. Hanpumep, koMmMeHTaTOp ApO6UTpax-
Horo Permamenta IOHCUTPAIJI r-u CaHgspc oTMevaeT, YTO IPeHenbl AefICTBUTENb-
HOCTH COIJIALIeHVs 06 OTKase OT OCHApMBAHNA apOUTPaXKHBIX peIIeHNuil B T000M
Cly4ae yCTAQHAB/IMBAIOTCA 3aKOHOZIATeIbCTBOM IOPUAMYECKOTO MecTa pasbyparesb-
CTBa, a He apOUTPKHBIMU perylaMeHTaMu. [109TOMy CTOpOHaM CiefyeT BbIpakaTh
CBOIT OTKa3 OT IIpaBa /MO0 HEIOCPENCTBEHHO B JOTOBOpE, MO0 IMyTeM CCBUIKM Ha
IPUMEHUMBIN 3aKOH”.

Bo MHOruX cny4asx, yTBep>Kas 0 HaIM4IMM COITIalleHns 06 OTKase OT IpaBa Ha
OCIapuBaHIe, CTOPOHBI MOTYT CCBUIATHCA Ha 00IMe CTYINCTIYeCKIe GOpMyIMpOB-
K B apOUTPa>KHOM COITIalleHuy (OrOBOpKe). YUMTBIBAs CYIeCTBEHHbIE 0pyU/de-
CKJe MOC/IeICTBYA 0TKa3a CTOPOH OT OCHAPMBAHVA apOUTPA’KHBIX pelleHNiT, Hally-
OHaJIbHBIE CY/Ibl 4aCTO TPAKTYIOT COOTBETCTBYIOLINE apOUTPasKHbIE OTOBOPKM Y3KO.
Kak Oyper ykasaHO HIDKe, B psifie IOPUCAMKLIMII CYILIECTBYeT IPAaKTUKA, COIIACHO
KOTOPOII JI ICK/TIOYEHMSI «CYIIeCTBEHHBIX» OCHOBAHUIT I OCIIApUBAHUA (K «Cy-
I[eCTBEHHBIM OCHOBAHNAM» TPAAVIMOHHO OTHOCAT IOPMCAUKI[MOHHBIE U IIPOLeCCy-
aJIbHble HAPYIIEHVS) CTOPOHBI JO/DKHBI 3asIBUTb 00 9TOM IPSMO U HEIBYCMBIC/IEHHO
(nanpumep, IlIBeitnapus, lIBenus, CIITA). O6uas ccbUika Ha apOUTpaXkKHbIe ITPaBU-
7a (a He HA UX OT/E/IbHYIO CTAaThIO) B TAKOM C/Iydae OyfieT HeoCTaToYHoiL. [1pu aTom,
B HEKOTOPBIX IOPUCANKINAX K OTKa3aM OT OCIIAPMBAHMA HAa OCHOBAHUY HAPYLIEHUI
MaTepyasbHOTO IpaBa MpUMeHseTcsa 0ojee HU3KWUIT CTaHAAPT JOKA3bIBAHUA OTHO-
CUTENTbHO (paKTa TAaKOTO BOTEU3BABNIEHNUA. B Takux cydasx orpaHudeHue IpeesioB
CyAeOHOro KOHTpO/IA OyHeT JeICTBUTEIbHBIM JaXKe IpM OOIeil CChblIKe Ha apOu-
TPa)XHBIII PeIJIaMEHT MU YKa3aHUY, YTO apOUTPaXKHOE pellleHNe SB/IACTCS OKOHYA-
TETbHBIM 1 He ITOJJIeXUT OCIapUBaHMIO (CM. HIDKe KacatenbHo llIBeny 1 AHTmm).

Ortka3 oT mpaBa Ha OClapyBaHue APOUTPAKHOTO PElIeHVs OC/Ie €TO BhIHECEHMs
(expostfacto) Mo>xeT OBITb BBIpaXKeH B MUCbMEHHOI (popMe MIN IIyTeM COBEepIIeHNS
KOHK/IIOfIEHTHBIX JIeiicTBIII/OJHOCTOPOHHMX 3asAB/1eHnil. Hampumep, oTkas Ha ocHoO-
BaHMM OTCYTCTBYS IOPUCAVKINM apOUTpaXka MOXKeT ObITh BBIPAXKEH B BUJIE OTCYT-
CTBUS BO3Pa>KeHNUII KacaTe/IbHO IIOJTHOMOYMIT COCTaBa apOuUTpaka IPMHMUMATD CIIOP B
1e7IOM VIV OTJE/IbHBII BOIIPOC K paccMOoTpeHNio'”. COOTBEeTCTBEHHO, B IOPUCAVKIIN-
AX, T7ie 0TKa3 OT OCIIApMBAHNA Ha OCHOBAHNM IOPUCAVIKIIVIOHHBIX HAapyLIeHNII HaIle-
pen HeBO3MOXKeH (HarpuMep, B AHIIuy, Gpanumnm u p.), TaKol OTKa3, TeM He MeHee,
IOIIyCKAeTCs MOC/Ie BOSHMKHOBEHNS COOTBETCTBYIOIETO OCHOBAaHMUA (expostfacto).

Hipke MbI mocTapaeMcst IpOaHaIN3NPOBATh K/II0UYEBbIe TO3ULINY CYAeOHOI IpakK-
TUKY TOJIKOBaHMs U IPUMEHEHVs COIIAllleHNiT 06 OTKase OT IpaBa Ha OClIapyBaHue
apOUTPa’KHBIX PEIIeHMIL.

9 Sanders P. The Revision of the UNCITRAL Arbitration Rules (August 2009) (mocTymeH Ha caiiTe: Www.
arbitration-icca.org/media/4/68730030694881/media012520481290330piet_sanders_uncitral_comments.pdf). P43.

100 Cm., Hampumep, 4. 2 ct. 34 IIBenckoro 3akoHa 06 apbutpaxe 1999 r. u crarpio 74 AHIIMIICKOro 3aKoHa 06
ap6utpaxke 1996 1.
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Hapymenue npoijeccyanbHbIX FapaHTII B X0fle apOUTpaskHOTO
paséuparenbcTBa

OTkas OT ocrapuBaHMA peIIeHNI Ha OCHOBAaHMM HApyLIEHMII IPOLeRypsl (Ha-
IpyMep, HapYLIeHVs MIPUHINIIA IPOLEeCCYaTbHOIO PaBeHCTBA CTOPOH) O3HAYAET, II0
CYTH, CyILIIeCTBEHHOE OrpaHMYeHe KOHCTUTYIMOHHOTO IIpaBa Ha CIPABEIMBLII Cy-
JIleOHBIIT ITpOLiecC, TapaHTUPOBAHHBII, CPEAV IIPOYEro, CTaTheil 6 EBporerickoil KoH-
BEHIUM O 3aluTe GyHAAMEHTaIbHBIX IIpaB denoBeka 1950 r. (manee — «EBpomeiickas
KOHBeHIMsA»)'"'. DYHKIMY CYIOB JO/DKHBI OBITh HAIIPAaB/IeHBI Ha 0becIiedeHne co6mo-
fieHys1 6a30BbIX CTaHAAPTOB NpaBocyays. CornmacHo EBporeiickoil KOHBEHIIUMY, «IIpa-
BOCyZiVie» OTPAHNYMBAETCA FAPAaHTVPOBAHNEM CIIPaBeINBOI IPOLEAYPhl I He OXBa-
TBIBAaeT IIPaBWIbHOE Pa3pelIeHNs CIOpPa IO CYIeCTBY. ITOT IIOAXO HAILleI CBOE OTpa-
JKeHMe, HallpuMep, B AHIJIUM, T7ie CTOPOHBI MOTYT MCK/TIOUUTD NIEPeCMOTP apOUTpax-
HBIX pelIeHNi TOMbKO Ha OCHOBAHUY HEIPAaBIIbHOTO IPYMEHEHNSA MaTepuajIbHOrO
npasa (cT. 69 aHrmiickoro 3akoHa 06 apourpaxe 1996 r.). Bo ®panunn u Illsenyn
3aKOHOJIATeIbCTBO JlasKe He IPefyCMaTpPMBaeT BOSMOXKHOCTD OCIIAPMBAHNUA PeIIeHN
apOUTPaXKHBIX CYOB B CBA3M C HEIIPABIIBHBIM paspelleHIieM CIIopa 10 CYIeCTBY.

B kauecTBe MOJNIE3HOTO yKasaTels CIMCKa Oa3OBBIX TapaHTUIl IIPaBOCYAMA
MOXXHO ob6paruthca K Tumosomy sakony IOHCUTPAJI o MexxmyHapofHOM TOPTo-
BoM apbutpaxe 1985 roga (c mamenenmssmu ot 2006 r.)'? (mamee — «Tumosoit 3a-
koH IOHCUTPAJI»), KOTOpbINT IpefycMaTpuBaeT CIeAyIOLIye IpoLecCyalbHble U
IOPMCAVIKIIVIOHHBIE OCHOBAHVIS JI/IsI OTMEHbI apOUTPa)KHBIX pelLIeHMNIt:

e CTOpOHa He ObITa JJO/DKHBIM 0Opa3soM yBeLOM/ICHA O HasHa4eHMM apoOuTpa
1 06 apOUTpasKHOM pa3byparenbCTBe MO0 10 APYTUM NPUYMHAM He MOI/Ia
IIPEICTABUTD CBOV APTYMEHTBI;

e OTCYTCTBME IOPUCAVIKIIVIVM PacCMaTpUBAThb CIIOP W/ OTHEIbHBbIE BOIIPOCHI B
IpefieNax CIIopa, a TAK)Ke IPeBbIIIeH)e COCTaBOM apOUTPOB CBOETO MaHJATA;

e COCTaB apOUTpaXka Iy apOUTpaXKHas IpoLefiypa He COOTBETCTBOBA/IN COITIA-
IIEHNIO CTOPOH'®.

B sakoHoparenbcTBe cTpaH, rge Tunosoit 3akon IOHCHUTPAJL okasan cymie-
CTBEHHOE B/IMAHNE, IPefyCMaTPUBAIOTCA IIOXO0XKIE, HO He MIAEeHTIYHbIE OCHOBAHNA.
Hanpumep, B IlIBeiiijapun mepBbiii IyHKT OXBAaTbIBAaeTCs Ooree MIMPOKON KaTero-
pueit coOMIOfieHNs MPOLeCCYaTbHOTO paBeHCTBA CTOpoH'™, a Bo PpaHium - Tpe-
6oBaHueM cobmoieHns cnpasenmuBoit mpouenypsl (le principe de la contradiction,
dueprocess)'®.

101" Crarpst 6 EBpomerickoit KoHBeHIM raacnT: «1. Kaxoviii 6 ciyuae cnopa o e2o epam0anckux npasax u 0013aH-
Hocmsx [...Jumeem npaso Ha cnpasednusoe u nyoauUHOe PA3OUPAMENbCBO 0ea 6 Pa3yMHDbLLL CPOK He3ABUCUMBIM U
becnpucmpacmmoim cyoom, CO30aHHbLIM HA OCHOBAHUYU 3AKOHA.[...[» ABTOPBI CXOAT U3 TOTO, YTO IIPABO HE MOXKET
6b1Tb 9 GEKTUBHBIM IIPY OTCYTCTBUM MeXaHU3MOB ero samursl. CM. Takxke ] C Landrove, “European Convention
on Human Rights” Impact on Consensual Arbitration’ in Besson et al “Human Rights at the Center” Geneva, Zurich,
Schultess (2006) 73-101.

102 C pycckmM TeKCTOM MOXXHO O3HaKOMUTBCS IO ccblke: http://www.uncitral.org/pdf/russian/texts/arbitration/
ml-arb/07-87000_Ebook.pdf

103 A63. 1 4. 2 c1. 34 Tunosoro 3akona KOHCUTPAJI 0 MeX/IyHapOJHOM KOMMEPYECKOM apOuUTpaXxKe.

104 Crarpst 190 lIBeitnapckoro PepepabHOro 3aKoHa 0 MEX/AYHAPOJHOM YACTHOM IIpaBe

105 Cratpsa 1520 Ipaxganckoro kopiekca Opanuum
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3akoHopmaTenbcTBO HIBernu He ocHOBbIBaeTCs1 Ha TunoBoM 3akone FOHCUTPAJT
U, CPeiNt IIPOYEro, IIpefycMaTpuBaeT C/IefyIollee OCHOBaHIe:

 0e3 BUHBI OCIApUBAIOIIell CTOPOHBI, MIME/IM MECTO IPOLleCCya/lbHble Hapylle-

HUSI, KOTOPBIE «BEPOSTHO» MOIIM IIOB/IVSATH Ha peleHne'®.

Cdoepa meiicTBMs 3TOTO OCHOBaHMSA IIMpe TpeOOBaHMA O COOIOIEHNY ITPOLIeCCy-
aJIbHOTO PaBeHCTBA CTOPOH MM CIIpaBelInBoIl poueaypsr'”. CTopoHa, OTHAKO, He
MOXXeT CChIIAThCA Ha MPOILiecCyalIbHOe HApYIIeHNe, eC/I OHA, 3Has O HeM, IPOJo-
KaJIa IPMHUMATb y4acTye B apOUTpaKHOM pas3buparenbcTae'®.

3aKOHOJATEbCTBO BCEX TPEX CTPAH MO3BO/IAET CTOPOHAM OTKa3bIBAaThCA OT IIPaBa
Ha OCIapMBaHNe apOUTPaXXHBIX pelleHni'” Ha OCHOBaHUY IIPOLeCCyalbHBIX Hapy-
wennit. B IlIBeitmapun u IIIBennu cynpl TpeOYIOT OT CTOPOH YETKOTO 1 HEIBYCMBIC-
JICHHOTO BBIP@XKEHNS TAaKOro orkasa. Hu obuine monoxeHuss 06 OKOHYATETbHOCTH
apOUTPaXHOTO pellleHNs, HM 00Last CChIIKa Ha apOUTpakKHbIe IIPAaBIIIA, IpeycMa-
TPUBAIOIYE OTKA3 OT OCIIAPMBAHNA ApOUTPAXKHBIX pelLlIeHNIT HA OCHOBAHWM ITPOIIeC-
Cya/IbHBIX HApPYIIEHNIT, He CIUTAIOTCA JOCTATOYHBIMU' .

BopHoM 13 M3BecTHBIX CymeOHBIX mpelefeHToB B IlIBeruu''' cTOpoHBI cocma-
mich Ha Permament MTII 1955 1., KOTOpbI pefycMaTpyuBal, YTO, COITIAIIAACH HA
HnpuMeHeHMe PertaMeHTa, CTOPOHBI OTKa3bIBAIOTCA OT IIpaBa KaKMM-1mubo o6pasom
OCIapuBaTh apOUTPa’KHOE pelleHNe, B TOl Mepe HACKOIbKO 9TO paspelleHo 3aKo-
HoM''%. BepxosHbit Cyp IlIBeniuy moATBEpANT BO3SMOXKHOCTD 3aK/II0YATh MOOOHbIE
coralieHus (Ieno paccMaTpUBAIOCh IO TOTO, KaK COOTBETCTBYIOIee IIPAaBO ObITIO
3aKpeIUIeHO B 3aKoHe). [Ipu 9TOM Cyj IMOCTaHOBMII, 4TO caMa 110 cebe JJOroBOpeH-
HOCTb O IpUMEHEHNU) apOUTPaXKHOTO perJlaMeHTa He SIB/IAETCS HMPSMBIM BbIpake-
HIeM BOJI CTOPOH Ha OTKa3 OT IIpaBa, BBUJY YerO COOTBETCTBYIOLIMII OTKa3 ObLI
HeleiCTBUTETbHbBIM.

B IlIBeitiiapyun ofHa 13 MepBbIX GOPMYIMPOBOK apOUTPAXKHOTO COIIALICHMNS, B
KOTOPOM CYJi IIPU3HAJI JIe/ICTBUTEIbHBIM OTKa3 OT OCIIAPMBAHNA apOUTPaXKHBIX pe-
IIeHNTt, OblIa MpOMICaHa CIefyomnuM obpasoM: «Bce u mobvie peuteHuss unu npeo-
NUCAHUS APOUMPOB ... ABTIAIOMC OKOHUAMENbHbIMU U 0053amenbHbIMU O7ISL CTOPOH,
Komopule UCK04aom 6ce u nobvle npasa o6xanosamv éce u n0dvie peuieHus, 6

106 Crarps 34 llIBemckoro 3akoHa o MEX][YHapOITHOM ap6urpaxe 1999 1. AHITIMIICKIIT IIepeBOJ JOCTYIIEH Ha caii-
re: http://swedisharbitration.se/wp-content/uploads/2011/09/The-Swedish-Arbitration-Act.pdf

107D Kolkey, “Attacking Arbitral Awards: Rights of Appeal and Review in International Arbitrations” The
International LawyerVol. 22, No. 3 (Fall 1988), pp. 693-715, 710.

108 Crarps 34 IlIBenckoro 3akoHa 0 MeX/AyHApOJHOM apouTpaxe 1999 1.

109 Crarpst 1522 3aKoHa 0 MEX/YHApOJHOM KOMMepyeckoM apbutpaxe ®panuyn, crarbsa 192 Penepanbroro 3a-
KOHa 0 MeXJIyHapoHOM 4yacTHOM IpaBe IlIBeiinapun, cTarbsa 51 3akoHa 06 apouTpaxe IlIBenym.

110 C.A. TepenrkoBa, «CoraireHne 06 0TKase OT IIpaBa Ha OCIIAPUBAHIIE PEIIEHIA MeXFYHAPOAHOro apOuTpaxa:
POCCHIICKMIT TIOAXOJ, K €r0 TOMKOBAHMIO B IIEPCIIEKTHBE MXTYHAPOAHOI NpakTukm» (13) Becmmui memdynapoorozo
Kommepueckozo apoumpaxca 2016, c. 88-98, 93-94.

1L Teno Solel Boneh International ltd., Water Resources Development (International) Ltd. V the Republic of Uganda
and the National Housing and Construction Corporation of Uganda. Supreme Court of Sweden, 18 April 1989, no So
203 // XVI Yearbook of Commercial Arbitration. 1991. Vol. XVI. P. 606-611.

112 Crarps 29(2) Permamenta MTII 1955 1. Vimena cnepytowmee copepxxanne: “[b]y submitting their dispute to ICC
arbitration, the parties undertake to carry out the subsequent award without delay and waive their right to any form of
appeal, insofar as such waiver may be valid”.
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Mol Mepe HACKONbKO makxue UCKIoueHUs paspeuiervl 3akoHom»'?. Tlpu onpenene-
HUM TOTO, JOCTATOYHO /I TOYHO CTOPOHBI BBIPA3WINM CBOIO BOJIO, CPeAy MPOYEro,
Depepanpubiit Cyp IBelinjapuy oOpaTu BHUMaHUe Ha UCIONb30BAHUE MHOXe-
CTBEHHOTO 4ucna («8ce u n0bvie npasa obxanosamov»)'. B manpHeiiiem, aTOT >Ke
CYJ OTKAa3bIBaJICs IPU3HABATH [EVICTBUTE/IbHBIMY COITIAIIEHNUS 00 OTKa3e OT IpaBa,
cofepxauiye Takue GOpPMYIUPOBKY, KaK «cnop 007xeH Obib OKOHUAMENbHO Pas-
peudenr», «peuderue OKOHUAMENLHO U OCNAPUBAHUIO He NOONIeHUM» U «o0paujeHue 6
eocydapcmeenHovie Cyovl UCKIOUeHO» .

BBupy TOro, 4To 0TKa3 OT IpaBa Ha MEePeCMOTP apOUTPAKHBIX PEIIeHNIT Ha OCHO-
BaHMY IPyObIX IPOLIeCCYaIbHBIX HAPYLICHNUII AB/IACTCS YPE3BbIYAIIHBIM CPEICTBOM, B
3TOM BOIIPOCE OOBIYHO aBTOHOMIS BO/IY CTOPOH OrPaHNYMBAETCS 3AKOHOM — JIe/ICTBY-
TE/IBHOCTb OTKa3a OyfieT 3aBMUCETb OT TOTO, NIPEJYCMOTPEHA JIM TaKass BO3MOXXHOCTb
B 3aKoHofaTenbcTBe. Hampumep, sakonomarenvctso Vramm''S, Iopryrammm'’, Ipe-
' u Pymbiayn'"® HanpsIMyIo sampeljaeT 0TKa3 CTOPOH OT IpaBa Ha oOpalljeHue ¢
3asB/IeHIeM 00 OTMeHe apOUTPaXKHBIX pelleHNit. B crydasx, Koraa HaliOHa/IbHBII 3a-
KOH He PeTy/IMpyeT 3TOT BOIIPOC, CTOPOHBI, BEPOATHO, He CMOTYT M30eXaThb CyAeOHOro
KOHTPOJIA B IIpefieNiax, IpefycMaTpyBaeMbIX 3aKOHOM. OIHAaKO, ¥ B 9TOM IIPaBIIe €CTh
UCKJIIOUEHNA: BBILIE y)Ke YIIOMMHAICA npeliefeHT Bepxosroro Cyna IlIsennn. Ipume-
POM JIPYTOro MCKIIOYeHNs ABJseTcs CyaeOHas mpakTuka CIIA.

3akoH 0 QenepanpHoM apburpaxe CIIIA 1925 r. ompepenser clenyoliye Ipo-
Ileccya/bHble HapyLIeHM)sI, KOTOPbIE MOTYT C/IY)KUTb OCHOBAHMEM /IS OCIIApMBAHUS
apOUTPaXKHOTO pelIeHN:

e pelIeHNe ObUIO MONTYYeHO MOCPESCTBOM KOPPYILIMOHHBIX MU MHBIX HEHaJIIe-

JKaLUX JeiiCTBUIT Uy o6MaHa;

o UMeIA MeCTO O4YeBUJHAsA IIPUCTPACTHOCTb WIM KOPPYMIMPOBAHHOCTb

apOuTpOB;

* HapyllIeHe IPOLIeCCyaIbHBIX IPAB OfHOI U3 CTOPOH;

e IpeBBIIIEHNE IOTHOMOYMII COCTaBOM apOUTPOB.

B nene, paccMaTpuBaeMOM B KOHTEKCTe IPU3HAHYIS U UCIIOJTHEHNUS PEIleHNs «BHY-
TpeHHero» apourpaxa'”’, mpefMeToM pacCMOTpeHMs ObUIO COITIAIIEeHVe, MpefycMa-
TpUBAIOLIee, YTO CIOPBI B CBSA3Y C JOTOBOPOM OYAYT pelIaThCsl ONpee/IeHHbIM CIIe-
I1a/TUCTOM (IJIaBHBIM OYXTa/ITePOM), «petieHiie Komopozo KacamenvHo IMux 60npocos
6ydem 0653amenvHbiM U OKOHUAMENIbHLIM 0715 00eUX CHOPOH U He NOOTIeH AusUM 71106020
suda nepecmompy unu aneansgyuu». Cyf Oolpefe, 4To «c60600a 002080pa, KAK U /i0-
6as Opyzas 606004, umeern 2panuLpl, U ccolaka [ucmuyal Ha dedepanvHyro NOTUMUKY

113 Decision of the Federal Tribunal, February 4, 2005, Case 4P.236/2004, BGE/ATF 131 I1I 173 (ASA Bulletin.2005.
Vol. 23. Issue 3. P. 496-519).

114 C.A. TepemkoBa (cM. CHOCKy 17 Bblille), TaM xe.

115 Tam xe.

116 Yacrp 1 craren 829 [pask/jaHCKOTO MPOLecCyanbHOro Kogekea Vtammu.

117 Yacrp 1 craren 28 3akona 06 apburpaxke [Topryrammu.

1

=

8 Crarbst 900 [paXkTaHCKOTO IIPOLIeCcCyanbHOrO Kofekca Iperym.

119 Crarbst 361-1 [paXkaHCKOTO TIPOLECCYaTIbLHOTO KOfleKca PyMbIHMIL.

120 Hoeft III v MVL Group Inc, 343 F.3d 57, 63 (2d Cir. 2003)

52



CNOCO6CMB0BaHUS apOUMPacy UeHOPUPyem HeCKOMbKO K1esblx NpeodnonoxeHutl, e-
HAUUX 8 OCHOBE MAKOU NoAUMuKY. Yacmuuno, UMeHHO NOMOMY, YMo apOUmpacHole
peueHUss No0eHam MUHUMATLHOMY nepecMompy, dedepasnvtole cyovl MAaK CUNLHO NO-
0depacusaiom apoumpaxcHvlii npovecc [...| Apbumpasxcrvie peuieHue He UCNONTHAIOMCA
camu no cebe [...] ITosmomy, koz0a mvl paree 2080punu 6 obuseM cmuiczie 0 noddepscKe
ApOUMPANCHBIX 02080POK, Mbl 6Ce20d MO 0eNANU C OCO3HAHUEM NPEOXPAHUMENLHO20
MeXaHu3ma 6 ude NPUSHAHUS UL OMMeHbL apoumpancHoLx pewtenuii [...[» [anee cyx
IIOCTaHOBWJI, 4TO, IpuHuMas PenepanbHblil 3aKoH 06 apburpaxe, Konrpecc ompen-
e/IVJI MVHUMAaJIbHbIe, HO HeOOXOAMMbIe TapaHTUM, B YACTHOCTY YYMUTHIBAIOIINE BaX-
HOCTb 1 TMOKOCTb apOuTpaka, HO B TO XK€ BpeMs He NO3BOJIANE (efepanbHbIM
CylaM CaHKIVOHMPOBATb pelIeHMs, ONOPOYeHHbIe HECOOMIOeHNeM 3/IeMEeHTapHOM
IPOLIeCCYaIbHOI CIPaBeIMBOCTI, KOPPYIILIMEN M IOX0XuMI HapyiieHusamu. Co-
IJIACHO TTOI0OHOI JIOTHKE, €C/IU UCKTIOYUTh KOHTPOJIb 1 AMCKPELUIO TOCYAAPCTBEHHO-
IO CYJa, ero PYHKIVs OyIeT CBOAUTHCS K IPOCTOMY MEXaHIYECKOMY CAaHKIIMOHVPOBa-
HIIO apOUTPaXKHBIX PeIeHNIL.
3aKOHOZIaTeNIbCTBO AHIINM TIPSIMO 3alpelljaeT CTOPOHAM OTKAa3aTbCs OT Iepe-
CMOTpa apOUTPa>KHBIX PEIIeHMII HA OCHOBAHUY OTCYTCTBMS IOPUCAVIKIINN WK CY-
I[eCTBEHHOTO HapylleHus mpoueaypbl'?. CyllecTBeHHbIe HapyLIeHNs IIPOLefypbl
MOTYT COCTOATD U3 CIEAYIOLETO:
e IpeBbIIIEHNE COCTABOM apOUTPOB CBOUX IIOTHOMOYNIL;
o apbuTpaxkHas MpoIlefypa He COOTBETCTBOBA/IA COIIAIIEHNUIO CTOPOH;
¢ COCTaB apOUTPOB He PacCCMOTPEIT BCe BOIIPOCHI, 3as1BIEHHbIE CTOPOHOIL;
e HEOIIPeJIe/IeHHOCTD VIV HeICHOCTD B OTHOIICHUY Pe3y/IbTaTa pelleHIs;
o BBIHECEHNE pEIIeHNUsA B pe3ylIbTaTe KOPPYILMOHHBIX VIV VMHBIX AEVICTBMIL,
HapYLIAIOMINX ITyOIMIHBII TOPS/IOK WK

 HapylleHMe TpeOOBaHMII KacaTe/IbHO (POPMBI pellleHs; VIV HapyIIeHue Ipo-
Ieflypbl, KOTOpPOe MPU3HAHHO COCTaBOM apOUTPOB MM PYTOIl MHCTUTYLIUEI,
HaJIe/IEHHON CTOPOHaMM IIOJTHOMOYMAMM KacaTelbHO pPa3bMparenbCTBa VI
pelIeHns.

IToaxop pOCCUIICKMX CYAOB CYILIECTBEHHO OT/IMYAETCS OT BBILIEOMICAHHOTO TPEH-
ma'??, [TaBHbBIE pas3MM4ysA COCTOAT B TOM, YTO, BO-IIEPBBIX, IPOCTOE yKa3aHME CTO-
POHaMMU COITIAIIEHNIT 06 OKOHYATeTbHOCTY apOUTPAKHBIX PEIIEHNIT TONKYeTCs KaK
IelICTBUTEIBHBIN OTKa3 OT OCIHAPMBAHV Ha JIIOOBIX OCHOBAHMAX U, BO-BTOPBIX, 00-
Ijasi CChIIKA Ha apOMUTpa)kHbIe IPaBIIA, COfleprKallilie OMIoXeHe 00 OTKase, CYMTa-
eTCsl IOCTATOYHO KOHKPETHBIM BBIPa>KEHUEM BOJIV CTOPOH.

Depepanpubiil 3akoH PO «O MeXIYHapOZHOM KOMMEPUYECKOM apOuTpaxke»
(B pemakiym 2016 TI.) mpefycMaTpmMBaeT, 4TO «[8] apbumpancHom coenauieHuu,
npedycmampueaiouem aOMUHUCPUPOBAHUe apoumpaxa NocmosHHO Oeticmeyio-
WUM apOUuUmpaNcHoImM yupexcoeHueMm, CropoHbl C6OUM NPAMbBIM COTIAUEHUEM MOZYm

121 Crarbu 67 1 68 aHrmiickoro 3akona 06 ap6urpaxe 1996 roga.

122 Tins 6onee meranpHoi nHpopmanun cM. L Guglya, “Waiver of Annulment Action in Arbitration: Progressive
Development Globally, Realities in and Perspectives for the Russian Federation (Different Beds — Similar Dreams?)”
JoctymnHo Ha http://ssm/com/abstract=2260561
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npedycmompemp, 4mo apoumpaxcHoe peuieHue sénsiemcs okonuamenvrovim. OKOH-
uamenvHoe apoumpaxcHoe peuierue He noonexum ommeHe» (ctatbs 34 3akoHa).
Emge 1o TOro, Kak aTOT BOIPOC OBUT yperymmpoBaH B 3akoHe (fo 2016 I. moxoxxee
nonoxenue copepxan Pegepanbblii 3akoH PO «O TpeTeiicKux cymax»), CyAbl TOI-
KOBa/M Takue (GOPMYINPOBKY apOUTPaKHBIX OTOBOPOK KaK «pelleHue apOuTpoB
SIBJIAETCSI OKOHYATE/IbHBIM JIJII CTOPOH» B KadeCTBe JIeVICTBUTEIbHOTO COITIAIIEeHN A
00 VMCK/TIOUeHNM OCIIapMBaHuUA pelleHusa'”. A, Hanpumep, B fene Inepeo-Xonounz'**
CYZABI COYIM AeIICTBUTEIbHBIM MCK/TIOYAIOlIlee COIIallleHlie, KOTOPOe ObIIO BBIPaXKEHO
myTéM cchikM Ha PermamenT Prkckoro MexryHapOZHOTO TPETENCKOro Cysia.

HenpasunbHoe nIpuMeHeHNe MaTepUaabHOIO IpaBa

Kak 65110 yKa3aHO BbIllIe, IPAaBIIBHOCTD IPUMEHEHMsI 3aKOHa K CYIIeCTBY CIO-
pa He SAB/IAETCA YacThI0 (PyHIAMEHTAJIBLHOTO IpaBa Ha CIIPaBefIMBOE paspelleHue
criopa'”. DKOHOMMIO BpEMEHU 1 PacXOf0B CTOPOH, KaK IPENMYIIeCTBO apOuTpaxa,
MOYXHO CYMTATh HOIOJHUTEIbHBIM apryMeHTOM B IIO/Ib3y IIPU3HAHNA OKOHYATE/Ib-
HOCTM apOMTPaXKHBIX pelLIeHNil B TOI Mepe, KOTOPOil OHM KacaloTCsi MaTepuaabHO-
IIPaBOBBIX ACIEKTOB criopa. [lepeaBas paccMOTpeHNe CIIOPOB B apOUTPaXK, CTOPOHBI
COIVIAIIAIOTCA IPYHMUMATD pelleHns apOuTpoB U JOBePATh ux aBroputery. [loaTomy
He SIB/IACTCSI HEOOBIUYHBIM TO, YTO OO/IBIINHCTBO Pa3BUTHIX IOPUCAUKINI OTHOCATCS
K OTKa3aM OT [lepecMOTpa apOUTPasKHBIX pellleHIiT Ha 9TOM OCHOBaHMM TNOepaibHO.
Tumnosoit 3akon IOHCHTPAJI He npenycMaTpyuBaeT MOZOOHOTO IepecMOTpa 1, KaK
OBbITO yKa3aHO BbIIlle, CUTyallMsl aHA/JIOTMYHA B IOPUCAUKINAX, Iie TUIIOBOI 3aKOH
OKasaJl Cyl[eCTBeHHOE BJIVAHNE Ha HALIMOHA/IbHOE 3aKOHOATeIbCTBO (Hamp., [lIBeit-
yapwst, Opanumys).

ITpu paccMoTpeHuu coraeHnit 06 oTkase OT OCIIApYBAHNUSA HA 9TOM OCHOBAHUY
CYZibl PyKOBOJICTBYIOTCSI OTHOCUTEIbHO HU3KMM CTAHIAPTOM JOKA3bIBAHUA B YaCTU
4eTKOCT BO/IeU3bsABAeHNs. Tunmyanas GopMyInpoBKa, COfep>Kalasics Kak B apou-
TPa)XHBIX IIPaBWIAX, TAK ¥ B apOUTPAKHBIX OTOBOPKAX, O TOM, UTO apOUTpaKHOe
pelleHns SAB/IAETCS OKOHYATeJIbHBIM M OO0sI3aTeIbHBIM /ISl MCIIOTHEHMUs, OOBIYHO
CYMTAETCA VIMEHHO MCK/II0YeHNeM IIepeCMOTPa Ha OCHOBAHUM HEIIPAaBU/IbHOTO IIPU-
MeHEeHN: MaTepualbHOTO IPaBa.

Cratbst 69 3akoHa AHIMM 06 apOUTpake jaeT CTOPOHAM BO3MOXKHOCTb OT-
Ka3aTbCsl OT IepecMOTpa Ha OCHOBAHMM HapylleHus MaTepuasbHOro mnpasa. Ho
flaxke 6e3 4eTKOro 0TKasza (KOTOPBIil TAKXKe MOXKET BBIPAXKaThCs IyTEM CCBUIKY Ha
apOUTpaKHbIe NpaBUIA), CIyday IepecMOTpa Ha 3TOM OCHOBAHUM OYeHb PENKI,

123 Tlynkr 9 undopmanmonsoro mucbMa Ilpesupanyma BAC PO or 22 gexabps 2005 . Ne96 «O630p mpakTuxu
PaccMOTpeHMsA apOUTPAKHBIMU CYaMM Jie/l O TIPM3HAHNY Y TIPMBEEHNY B VICIIOJTHEHNE PeIlleHMIT MHOCTPAHHbIX
CY/I0B, 00 OCTIApMBAHUM PElIeHNIT TPETEeNCKMUX CYZIOB M O BBIfjaue MCIIOMHUTENbHbIX TMCTOB Ha IIPUHYANTENbHOE UC-
IIOJTHEHe PeIleHNIT TPeTeNCKuX cymoB». CM. Taroke Onpesenenne 06 oTkase B mepefade gena B [Ipesupiym BAC PO
ot 22 mexabps 2008 r. Ne16125/08 (NorthernLinen), Onpepnenenye o6 oTkase B mepeade jena B Ipesuguym BAC PO
ot 29 mekabps 2009 . NeBAC-15525/09 (Taznpom dxcnopm).

124 Tlocranosnenne ®PAC MocKOBCKOro OKpyra ot 19 mas 2014 r. o ey NeA40-152349/13-25-935.

125 B xonrexcre EBporneiickoit KoHBeHIMM fieiicTBIE CT. 6 HAIIPABIEHO HA FAPAHTMPOBAHNE CIIPABEATNBOCTH IIPO-
Lieflypbl U JIETUTUMHOCTH CyAe6HOTO OpraHa, HO He Ha IPABI/IbHOE paspelleHye Copa 0 CYLIeCTBY.
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YYUTBIBAasE BBICOKWII IOPOT [OKAa3bIBAaHNUA TAKOTO HAPYIIEHMs: CTOPOHA JO/DKHA
ybenuthb cyx nubo B TOM, YTO pellieHue apOUTPOB OBIIO «OYEBUIHO HEBEPHBIM»,
60 B TOM, 4TO BOIPOC NPUMEHEHNs IpaBa UMeeT OOLIeCTBEHHYI0 3HAYMMOCTD
U pellleHNe, Kak MUHUMYM, SIB/IAeTCs CIOpHBIM (a63a1 (c) 4. 3 ¢T. 69 3akoHa), pu
3TOM CYJ| BCETZla COXpaHseT JUCKpennio. PeIKOCTb CyyaeB YCIIELIHBIX IepecMo-
TPOB Ha 9TOM OCHOBAHMUM, @ TAKXKe TO, YTO MHOXECTBO apOUTPaKHBIX OTOBOPOK €T0
VICKJTIOYAIOT, CTAJIO C HeIaBHETO BpeMeHV IPeMETOM ropsiueil JUCKYCCUM B IPO-
¢deccronambHbIX Kpyrax AHrmmu. Tak Kak cerofHsa OrpoMHOE KOINYeCTBO KOMMep-
YeCKVX CIIOPOB ¢ IPUMEHEeH)eM NpaBa AHITIMY pacCMAaTPUBAETCS IMEHHO B MEX-
JYHapOJHBIX KOMMEPUYECKIX apOUTpakax, pelleHNsI KOTOPBIX He SABIAITCA 00IIe-
CTBEHHO JIOCTYIIHBIMH, 10 MHEHVMIO HEKOTOPBIX aHITIMIICKUX CYJell, 9TO TOPMO3UT
pasBuUTHE aHIJINIICKOM IIPABOBOM CUCTEMBI, JI/IsI KOTOPOI 3BONMIOLMSA IIPELEeNEeHTOB
ABIIAETCSA OPTaHMYeCKV BaYKHOI' .

B03MOXHOCTD IepecMOTpa apOUTPaXKHBIX pellleHNiT Ha OCHOBAaHMM TPYObIX Ha-
pylleHnit MatepuanbHOTO ITpaBa (manifest disregard of law) He 3akpemeHa B 3a-
KoHe 0 ¢enepanpHoM apoutpaxke CIIA 1925 r., a IpOUCXOAUT U3 MpeLefleHTOB' Y.
Cyzpt CIIA He npuep>KMBalOTCA OAVMHAKOBOI ITO3ULINY KacaTe/IbHO TOTO, MOTYT /1N
CTOPOHBI OTKa3aTbCs OT ITePeCMOTpa apOUTPaKHBIX pellleHNIT Ha STOM OCHOBAHNN.

B nene Communications Consultantv Nextel Communications of the Mid Atlantic'*®
CYZ peLInI, YTO, B IPUHIINIIE, CTOPOHBI MOTYT OTKA3aThCs OT IepecMOTpa Ha OCHOBA-
HMM OLIMOOK B IPUMEHEHN) MaTep1aTbHOTO IIPaBa, €C/IM OHM TOCTATOYHO YETKO 9TO
BBIpa3WIN. B 9TOM fieie B apOUTpPaKHOIT OTOBOPKE OBIIO YKa3aHO, UTO «peuieHue ap-
6umpoe 6ydem oKOH4AMENbHLIM U He NOOTIEHAULUM NepecmMompy Ha OCHOBAHUU OULUO-
KU 6 NpuMeHeHUU NPasa unu 1106020 WPUOUHECKO20 AHANUIA U MOHE UCHOTHANbCS
6 11060M cyde, umerousem PUCOUKLUI0 HAO CIOpOHaMu». B IpoTuBOBeC aTOMY pelire-
HIIO, B JleJie, IMTHPOBAHHOM Bbillle, '’ OTHA M3 CTOPOH OCIapyBasa pelleHne MIMEeHHO
Ha OCHOBAHUY HEIIPaBIUIbHOTO IpuMeHeHMs npasa. Cyj pelmnI, YTO 0TKa3aTbhCs OT
TAKOTO ITPaBa HEBO3MOXKHO B IIPUHIINIIE.

BriBoabl

Ha cerognAmHumii geHp MOAXOABI HAaIIMOHANBHBIX CYIOB K BOIIPOCY O JI€MICTBU-
TEIBHOCTU OTKa3a CTOPOH OT HepecMOTpa apOUTPaKHBIX PeLIeHNIT MOXKHO pasjie-
JUTDb Ha Tpu Kareropun. K nepBoii KaTeropuy OTHOCATCS PUCAUKINIY, TTe CTOPOHBI
He BIIpaBe OTKa3aTbCsA OT TapaHTMPOBAHHBIX OCHOBAHUIL 1A IepecMoTpa. B ocHo-
BY TaKOTO IIOJXO[a BO3/IaraeTcs CyfeOHbII KOHTPOIb HAJl apOUTPaXKHBIMIU pellle-
HVSIMY, 3aK/TIOYAIOIINIICA B oOecIiedeHNM IIpaBa Ha CIIPaBefIMBBIl CyAeOHBbII Ipo-
necc (dueprocess). [To MHEHMIO CY[OB, MIMEHHO 3TV MUHMMAJIbHbIe, HO KPUTUYECKU

126 Tord Thomas of Cwmgiedd, “Developing commercial law through the courts: rebalancing the relationship between
the courts and arbitration” JocrynHo Ha: http://www.bailii.org/bailii/lecture/04.pdf

127" Greenberg v Bear, Stearns & Co, 220 F. 3d 22, 26-27 (2d Cir. 2000)
128 2005 WL 1634319 (3d Cir. 2005).
129 Hoeft IIl v MVL Group Inc, 343 F.3d 57, 63 (2d Cir. 2003)
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Ba)XHbBIE, TAPAHTUM COOMIOEHNsI OCHOBHBIX CTaHZIApTOB pas3buparenbcTBa obecrie-
YMBAIOT «[IPOAPOUTPASKHYIO» ONMUTHUKY CYHOB.

Bropoit oAxos COCTOUT B TOM, YTO TOCYAAPCTBO IIO3BOJISIET OTKA3aTbCs OT ab-
COJIIOTHO JII0OBIX OCHOBaHUII mepecMoTpa 6e3 uckmodeHuit. Hy>xHO mpuHMMAarb
BO BHJMaHUe, YTO JlJaKe TAKOUl IMOeparbHbIil TOAXO] YYUTBIBAET, YTO COOIOfieHNe
CIIpaBeIMBOI NPOLeAYPbI AB/AeTCA QYHJAMEHTaIbHBIM IIPABOM Ye/IOBeKa, KOTO-
poe rapaHTUPYIOT TOCYAAPCTBa (3TO He PacCpOCTPaHsAETCA Ha CIydan, KOTfja CTOpO-
Ha OTKa3bIBAaeTCs OT OCIIAPUBAHUA expostfacto). B cBA3M ¢ aTuM, 114 1eseit 0TKasa ot
nepecMoTpa TpebyeTcs IpsAMoe, YeTKOe U HeJ[BYCMBICIEHHOE BOIENU3bSBICHNE CTO-
POH, TOCKO/IBKY 00111l CCBUIKM Ha apOUTPaXKHBII perllaMeHT HeOCTaTOYHO.

CoracHo TpeTbeMy IOAXOY, OCHOBAHNUA JJIs IepecMOTpa pasfie/sAiTcsa Ha 60-
Jlee ¥ MeHee CylecTBeHHble. K IepBbIM OTHOCATCA HapylLIeHNs IPOLeAyPbl 1 IOPUC-
JVIKIIVIM, KO BTOPBIM — HEIpaBUIbHOE NIPMMEHEeHNe MaTepyalbHOro mpasa. IlepBas
KaTeropus SBJIAETCA IPelesioM, OT KOTOPOrO CTOPOHBI He MOTYT OTKa3aThbCsA, B TO
BpeMsI KaK OHJM MOTYT 9TO Ce/IaTh B OTHOIIEHNY MEeHee CYIeCTBEHHBIX OCHOBaHMII
JUIA TIEPEeCMOTpa apOUTPAXKHOTO pelIeHNM .
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APBUTPAXHOE COMNALLUEHUE
N AOKTPUHA «<KOMNETEHUWN-KOMNETEHLUW»:
COBPEMEHHbBIE TEHAEHLUWA

Axaoemux, npogh. 0-p Mupko Bacunvesuu,

Ilpogh. 0-p Anexcanop Yupuu'®

1. BBemenue

Me>XiyHapOIHBII TOPrOBbII ApOUTPAK pacCMATPUBAELT CHOP MEXIY CTOPOHAMI,
TOJIBKO TIPY HATNYMY apOUTPaKHOTOo coryarienus. OHO SAB/IAETCS KOHCTUTYIIVIOHHBIM
aKTOM IOJICYAHOCTY apOUTPAKHOTO OPraHa, IIPEAIIOCHUIKON 1 YCIIOBUEM KOMITETEHIINI
ap6urpaxa. Ha ocHOBaHWM IefiCTBYIsI apOUTPaXKHOTO COITIAIIEHNS CIIOP M3BIMACTCS U3
KOMIIeTEHIIV} HAIVIOHA/IbHBIX TOCY/JAPCTBEHHBIX CY/IOB 00IIIelT 11 CIIeI[VaTbHO I0pYIC-
AVKLUY ¥, OfHOBPEMEHHO, HOfiBepraeTcsl IOPUCANKIINY KOMMEPUYECKOTO apOuTpaka.
ITpu ero Hamu4my, CTOPOHBI APOUTPAXKHOTO COITIAIIEHNMS HE MOTYT YKIOHUTBCS OT
nepefia4y Criopa Ha pacCMOTpeHMe apOuTpaka, Kak TpeTeiickoro cyga. OfHako goro-
BOpHas IpUpOa KOMMEPYECKOro TOPrOBOro apouTpaxka mpefonpene/sieT MHOTOYNC-
JIEHHBIe BOIIPOCHI, KOTOPbIE PELINTENTbHO BAMAIOT Ha CYILIeCTBOBAHNE er0 I0PUCAUKINN
Kak cyfeOHOro opraHa. Tak, IOpUCAMKIMSA CaMOro apOUTpaXka MOXKeT OBITh OCIOpe-
Ha Ha OCHOBAHWM HEJEVICTBUTEIBHOCTY apOUTPaXHOTO COIVIALIEHNS, Yb) TIPUYVHBIL,
HAIIpUMep, MOTYT CBsI3aTbCs C HEJleeCIIOCOOHOCTBIO CTOPOH, MI/IU C HECOOTBETCTBUEM
apOUTPaXHOTO COITIAIIEHNs YCTAaHOB/IEHHO opMe.

OpMH U3 IeHTPAJIbHBIX BOIIPOCOB, NMPOMCXOAAMINI U3 [OTOBOPHON IpPUPOIBI
apbuTpaka Kak CyfeOHOTro opraHa, KacaeTcs JVIEMMBI: IMeeT I/ 9TOT OpPraH IPaBo
CaMOCTOSTEIBHO pelllaTh BOIPOC CYIeCTBOBAHNS, VIV OTCY TCTBYS, CBOEV COOCTBEH-
HOJI KOMITETEHIUY B K&KJOM KOHKPETHOM CIIOpe MeXly CTOPOHaMM apOUTPa>kHOTO
cornauenus? B cBs3m ¢ aTuM, MMeeTcs B BUY TOJTHOMOYNE apOuTpaka:

a) yTBep>KJaTh (PaKT CylleCTBOBAHNSA apOUTPAXKHOTO COTJIALIEHNS 1

6) caMOCTOATENBHO ¥ OKOHYATe/IbHO PEIIUTb CIOP MEXAY CTOPOHAMM B CBSI3U
CYIL[eCTBOBAHMS €T0 COOCTBEHHOI KOMIIETEHIUIL.

LleHTpaMbHBI BOIPOC HAIIETO aHA/IN3a KacaeTcs IpaBa apouTpaxka MpUMHUMATD
OKOHYaTe/IbHOE ¥ CAMOCTOATENbHOE PellleH)e O CBOell IOPUCAUKIUU [T0 KOHKPETHO-
MY apOUTpPaXHOMY ey, e/ 00 9TOM PacXOAATCS MHEHMs CTOPOH. VIHbIMU crioBa-
ML, IM€eT IV apOUTPaKHbII OPraH, BOIPEKY OCIAPUBAHMUIO €T0 I0PUCAVIKIIVIN, IIPABO

130 Mupko Bacunsesiy - Ipenceparens [locTossHHOTO ap6urpaka npu XossiicTBeHHol nanate Cep6un, B Ben-
rpaze; Ap6utp MKAC npu TIIIT Yxpansusr; IIpodeccop FOpuandeckoro pakymbreTa rocyAapCcTBEHHOTO YHIBEPCH-
tera B I. benrpag, Cep6us; ITpencenarens Accormanuy I0prucToB B xo3aiictse Pecrry6muku Cep6oun.

Anexcanpp Ynpny - 3amectutens npescenaren [locrosHroro apéburpaxa mpu XossitcTBenHoit manare Cep6un,
B benrpage; Apourp MKAC npn TIIIT Yipanusr; Ipodeccop KOpupmyeckoro daxynprera Yunsepcurera r. Hu,
Cep6us, Unen [Ipapnenus Accorpanuy I0prcToB B xo3aiictse Pecrry6mmku Cep6ou.

Cratbs ABIACTCA pe3ynbraToM paboTsl B pamkax IIpoekra H0-179046 MuHmcTepcTBa 06pa3oBaHus, HAYKM 1 TeX-
HOorn4eckoro passurtuaA Pecrry6mkn Cepbun.
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CaMOCTOATEIbHO IIPUHMMATD pPellleHle 110 TOBOAY COOCTBEHHOI KOMITeTEHIINY, O
pe3epBOM IIOC/IeI0BATEIBHOTO CYyeOHOr0 KOHTPOJIA.

Perrenne apourpaxka 0 COGCTBEHHOI KOMIIETEHIINMH, B COBPEMEHHOM apOUTpaK-
HOM IIpaBe, IOJJIEXXNUT IIePeCMOTPY CO CTOPOHBI TOCYAPCTBEHHOTO CY/a, B Ipoliecce
00>Ka/IOBaHMsI MM IPUBENEHNA K UCIIONHEHUIO apOUTPAKHOTO pelleHNs, 110 CyIIe-
CTBY cIIopa.

[TorHOMOYME MEX/[YHaPOJHOTO KOMMEPYECKOro apOuTpaka Ha CaMOCTOSTE/IbHO
pellieHre BOIIPOca ero COOCTBEHHOI KOMIIeTEHIINII, 0COOEHHO B C/Tydae, KOIZIa ero
HOJICYAHOCTb OCIIApUBAeT OffHA 13 CTOPOH B CIIOPE, B COBPEMEHHOII I0PUCIIPYAECHIINN
BCTpeYaeTCsI IO} Ha3BaHVEM IIPABO HA «KOMIIETEHIINIO — KOMITETEHIIVN», VIV TIPaBO
Ha «KOMIIETEHIIIIO TI0 TIOBOJY KOMITETEHIIVI».

Jlo Havyana pacCMOTpeHMsI apOUTPaXKHOTO CIIOpa, apOUTPaKHBII OpPraH MMeeT
IIpaBa IpeBaPUTENIbHO PELINTh BOIPOC CBOEV KOMIIETEHINM, B KQKIOM KOHKpeT-
HOM C/ly4ae. B mpakTuke 3TO He BBI3bIBAaeT OTHEIbHBIE Cepbe3HbIe TPYFHOCTH, €C/IN
He UJieT pedb 00 ocrapuBaHuu NOACYAHOCTY apbuTpaxa. Ho, ecrii Bo3paxkeHue mpo-
TVIB KOMIIETEHIIMY apOUTpa)ka BBICKA3bIBAETCS B YTBEP)KAEHMI, YTO apOUTpaKHOe
COIVIAIIeHNE SIB/IACTCS HEfleICTBUTENbHBIM, Pedb MIeT 00 OCIIapMBAaHUM CYIIECTBO-
BaH/S KOHCTUTYIIMOHHOTO apOUTPaXKHOTO aKTa, 1 06 OCIapuBaHMM IIpaBa Ha MpU-
HATHE pelleHNs, 0 CYI[eCTBY CIIOpa, B KOHKPeTHOM ciydae. B cBsA3u ¢ Tem, 3aja-
eTCs1 BOIIPOC: KTO BIIpaBe pellaTh NAaHHBI CIOp: apOUTPasK, MM FOCyAapCTBEHHbIE
cynebHble opransl? B mpakTiKe MeXX/JYHAPOXHBIX TOPrOBBIX apOUTPAKHBIX OPraHOB
BO3HMKa/IM IIPOTUBOPEYNsI U pas/IMuHble B3I/IAABI O CAMOM XapaKTepe apOuUTpax-
HOro cornaureHys. ITo MOHATUAM, KOTOPbIe CEeTOfjHs IpeBaIUPYIOT, e/ apOUTpaXK
IpUJeT K BBIBOAY, YTO BO3paXkeHMe 00 ero KOMIIeTeHIINN He MMeeT OCHOBaHMs, OH
IPUCTYIAET K IPUHATUIO PELIEHNsI O CYTH IPeAMeTHOro cropa. IIpaBo apburpaxa
pelaTh BOIPOC CBOEI COOCTBEHHON MOACYAHOCTI CTAI0 HPUHIIUIIOM B COBPEMEH-
HOJI IPaKTHKe MeX/[YHaPOHBIX TOPrOBBIX apOUTPaXKHBIX OpraHoB. OHAKO, ANIEM-
Ma O TI03BOJIEHUN TIPYMEHEHVsI IPUHIUIIA «KOMIIETEHI[VN-KOMIIETEHINN» He OCBO-
60K/1aeT COBpeMeHHOe apOUTpaXKHOe IIPABO APYTUX MHOTOYMCIEHHBIX BOIIPOCOB, B
CBSA3Y KOTOPBIX IIPAKTHKA U TeOpus TPeOYIOT YeTKMIT OTBET.

2. ApOuTpakHoe coriameHyue KaK KOHCTUTYIMIOHHBI aKT KOMIIeTEeHLMV
apburpaxa

ApbuTpakHOe CcoIJIallleHNe SIBSIETCS] BOJIEM3bsBIEHNEM CTOPOH O Iepefade
apOuUTpaxky BceX WIM OIpPEe/IeHHBIX CIIOPOB, KOTOPbIe BO3HUKIIN MU MOTYT BO3-
HUKHYTb MEXJY HIUMHU, B CBA3YM C KOHKPETHBIM [JOTOBOPHBIM KOMMepPYeCKNM IIpa-
BooTHoIIeHreM. Kak 13BeCTHO, OHO MOXKeT OBbITh 3aK/TI0UY€HO B paMKaX OCHOBHOTO
JIOTOBOPA, INOTY4YMBIIEr0 Ha3BaHMe apOUTPaKHOI OTOBOPKM (KOMIIPOMUCCOPHAs
OroBOpKa), WM B BUJie OT[EIbHOTO COIIAIIEHMs], KOTOPOe YacTO HasbIBaeTCs Tpe-
TEVICKOIT 3annchIo (KoMIipomucc).'!

131 06 stom: M. Vasiljevi¢, Pedesetgodina Spoljnotrgovinske arbitraze pri Privredno j komori Jugoslavijeu
Beogradu, Medunarodna privredna arbitraza, stanje i perspektive, Zbornik referata, Beograd, 1997, ctp. 5-6, a Taxxe
n: M. Bacwmesnh, Tprosuncko mpaso, beorpan, 2012, ctp. 74.
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«OTIeMMMOCTb» M «CAMOCTOSITEIBHOCTb» apOUTPAXKHOTO COIJIALIIEHSI, C OJHOI
CTOPOHBI, ¥ IIPVHIVIT «<KOMIIETEHI[VI — KOMIIETEeHI[W», C APYTOil CTOPOHBI, B JIVC-
Kypce IOpUCIPYAEHINN apOUTPaXKHOTO IIpaBa, 4aCTO HA3BIBAIOTCA KPaeyroOIbHBIM
KaMHEM MEeXIYHapOJHOIO KOMMepuecKoro apburpaxa. CBsA3aHHBle, ITU JIBe
JTOKTPMHBI, MAKCUMUBUPYIOT 3P PEKTUBHOCTb MEX/[YHAPOJHOTO KOMMEPUYECKOTO ap-
OuTpaka. Ka>kzplil M3 IPUHINIIOB BO3HMKAET 13-32 aBTOHOMHOCTH apOUTPaXKHOTO
cornmamenus.'*

[TpaBuIa «<KOMIIETEHIIVV-KOMIIE TEHIIVV» Y aBTOHOMHOCTY apOUTPaXKHOTO COTTIa-
IIEHVS TECHO B3aMIMOCBSI3aHbI, IOCKOJIBKY IIPY OTCYTCTBUY aBTOHOMHOCTH COIJIAIlIe-
HIS, apOUTPBI He MOI/IM OBl pelIaTb BOIIPOC CBOEN KOMIIETEHIIMM B C/Ty4asix, KOIa
CTOpPOHA 3asB/IAET O HeleVICTBUTEILHOCTY IOTOBOpa.'?

ApbuTpakHoe coryalleHye ABAETCA IUIOFIOM [BYX aBTOHOMHBIX BOJIb,
BBIP@)KaeMbIX YaCTHBIMU CyO'beKTaMy, He 3aBUCAIIETO IIPK €0 MPUHATUA OT KaKo-
ro-1mbo TpeThero Jnija, BKI0Yast U rocyaapcTBo. CoralleHne MOXXHO OIpele/INTh
KaK 3aK/II0YEeHHBIIT, MeXX/Y CTOPOHAMI KOMMEPUYECKOTO OTHOILIEHS, OT/e/TbHbI 10-
TOBOP O Ilepefiaue BO3MOXKHBIX CIIOPOB B M30paHHOE, T10 B3aIMHOMY COITIACUIO, HETO-
CyAapCcTBeHHOe apOuUTpaxkHOe yupexxaeHue, nim apoutpax ad hoc. Takum obpasom,
apOuUTpaKHOEe COIVIALIEHME SB/IACTCS IOPUANYECKNM OCHOBaHMEM BO3HMKHOBEHVS
KOMIIeTEHIINY MEXAYHApOZHOTro apouTpaxka. OHO MMeeT FBOICTBEHHYIO IIPUPORY:
MaTepuaabHO-IPAaBOBYIO I IPOLIECCYaTbHO-IIPABOBYIO. >

3aKpeIieHHOe BOJIEU3bSAB/ICHNE CTOPOH 00/IajjaeT MO3UTUBHBIM 1M HETaTUBHBIM
apdexramm.

ITepBBIil — HO3UTUBHBIN, 3TO NPOPOralMOHHBI 3¢ ¢eKT, moKa BTOpoit a¢pdeKT
MMeeT HeraTMBHOE JeVICTBYE — IepOTaliIIo.

[TpoporarnuonHslil 9¢¢dekT obecrednBaeT apOUTPaA)KHOMY COIVIALIEHNIO KOH-
CTUTYLMOHHBIN XapaKTep B OTHOIIEHUY KOMIIETeHIIMM apOUTpaxka, MOKa Jpyroi —
HeTaTUBHBII, B/IeYeT IepOTaliiio, KaK U3bATYE CIIOPA U3-10f] KOMIIeTEHIINN TOCyap-
CTBEHHBIX CY/IOB O0ILelT 1 CIIeI[aTbHOI I0PUCAVKIVINL

ApbuTpakHoe coryalleHne IpecTaBIAeT OPUANIECKNIT aKT, BIEKYIUII 3a Co-
0011 U3MeHeHNe MOfIBEOMCTBEHHOCTH JI/IsI PACCMOTPEHS IIPaBOBOTO CIIOPA YaCTHO-
IIPaBOBOTO XapaKTepa, 4TO eMy, a ¥ CAMOMY apOUTPaKy, KpoOMe JJOTOBOPHOTO, TIPK-
HaeT U CyfeOHbIIT 97TeMeHT. '

KommeteHnus apOUTpOB NPUHATH pelleHre O CBOEH KOMIIETEHIUM, OIpefie/ieHHa
€CTeCTBEHHOI IPaHNIIell MEXX/[YHApPOJHOTO KOMMEPUYeCKOro apOuTpaxa, COCTOsAILel U3

132 7. M. Graves, Y. Davydan, International Arbitration and International Commercial Law: Synergy, Convergence
and Evolution, Chapter 8 - “Competence-Competence and Separability-American Style”, Edited by S. Kroll,
L.A. Mistelis, et. al. p. 157. http://digitalcommons.tourolaw.edu/cgi/viewcontent.cgi

133 G.B. Born, International Commercial Arbitration. Vol. 1. “Wolters Kluwer”, 2009 p. 881.

134 Cm.: M. Vasiljevi¢, op. cit. str. 6-7.

135 Cm.: COopHMK — MeXFyHApORHDII KOMMEPYECKMil apOuTpak B YKpanuHe — 3aKOHOAATENbCTBO 1 IIPAKTHKA,
o61mast pefpakiys akageMuk, npod. g-p V. I. Ilo6upuenko, nmpencenarens MKAC 1 MAK mpu TIIIT Yxpanssr, Kues,
2000, ctp. 152, PermameHT MeX/AyHapOAHOTO KOMMEPYECKOTO apOUTPasKHOTro Cyfa mpyu ToproBo-IpOMBIIIIEHHO
majate YkpauHsl, ctp. 1-2. 06 satom: T.I. 3axapueHKo, 3ac/my KeHHbIIT IOPUCT YKPaMHbI, 3aMeCTUTEND MTpeficeaTeNs
MKAC n MAK nipu TIIIT Yxpanusr: O6s13aTenbHOCTb apOMTPaYKHOTO COTTIANICHNA: JOKTPIHA U CyfieOHasA MPaKTHKa,
noxnaf, I mexxayHapoHbie apbuTpakHble yTeHns namsaty akagemuka VI.I. Ilo6upyuenxko, Kues, 13 centsibps 2014.
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CIIOPOB KOMMEPYECKO-TIEIOBOTO XapakTepa. IIpu paspemmennn cnopos, KOTOpPBIE IO CBO-
eJl IpMpOofie He ABJIAITCA KOMMEPYECKVMIL, TPYZIHO TOBOPUTD O IIPEIIONIAaraeMON «KOM-
HeTeHIM-KoMueTeHIy». ONUH 13 apryMeHTOB B IIO/Ib3Y 3TOil MO3ULIUY COCTOUTCS B
TOM, YTO CTOPOHBI B CIIOPAaX AETIOBOTO ¥ KOMMEPYECKOro Xapakrepa, 6ojee Wiy MeHee,
HaXOJATCS B PAaBHOIIPABHOM HOJIOXKeHMI. MeX/y HUMMI HeT «bojiee c1aboil CTOPOHBI»,
BCJIEICTBME YeTO IPEJIIoNaraeTcs CyllecTBOBaHue o01ert KoMIeTeHIuy apouTpaxa. B
CTIOPaX, Y KOTOPBIX OYEBUIHO, YTO OFHA 13 CTOPOH MMeET HEpaBHOIIPABHOE MTOJIOKEHIIE,
II0 CPaBHEHMIO C JIPYTOil CTOPOHOIT, KOMIIETEHTHOCTb TPUOYHAIA JO/DKHA ObITh OTpaHy-
yeHa. Takue IOAXO/bl OAEPKMBAIOTCS PELIeHNAMI HAIMIOHA/IbHDIX CY[0B OT/eIbHBIX
crpad. Tak, Hanpumep, BepxosHblit cyn @pannyu B 2011 ropy, Perennem mocranoBu,
YTO NMPUHINII «KOMIIETEHIIMI-KOMIIeTEHLINI» He OTHOCUTCA K Jie/lly B OTHOILEHUM TPY-
JIOBBIX CIIOPOB, B COOTBETCTBUM €O cTarbeil L. 1411-4 ¢panirysckoro ITporeccyambHoro
KOJIEKCa, KOTOPBII IIpefycMaTpuBaeT 9KCKTIO3MBHYI0 KOMIIETeHTHOCTb Crieliya/IbHOro
TpubyHasa 1o TpyfosbiM criopaM (Conseildesprud” hommes).'*

3. XapaKkTepuCTHKN NPUMEeHEH JOKTPUHBI «<KOMIIe TEHIIN-KOMIIeTeHIMI» B
CPaBHUTETBHOM apOUTPAKHOM IIpaBe

3.1. Hanomunanus o6usez0 xapaxmepa

B nuteparype moguepkmBaeTcs, YTO «KKOMIIETEHIVA — KOMIIETEHLINI» IIPeICTaB-
€T IOJTHOMOYMe apOuTpaka NMPMHATH pelleHNre O COOCTBEHHOV KOMIIeTEHIIVIN,
OIpaHMYEHHOE Pe3epPBOM IIOCIEAYIOIEro CY/ieOHOro IepecMoTpa IPUHATOTO pelle-
Hus (HeM. Kompetenz-Kompetenz; ¢p. Competense de competense).'”’

OTcyTcTBME OACYAHOCTY apOUTpaska AB/AETCS OFHUM 13 IPABOBBIX OCHOBAHUII
HUYTOXXHOCTY OKOHYATe/IbHOTO apOUTpaXKHOro penieHns. TakuM crioco6om, ¢ OffHOI
CTOPOHBI, apOUTPAKHOMY OpTraHy, y)Ke ¢ CaMOro Havaja apOUTpPaXKHOTO IPOU3BOJ-
CTBQ, MOJIATAIOTCS B IIOSIBICHUM Cepbe3Hble TTOCTIeCTBYSI BOSMOYKHOI OMIMOKY TPy
OlLleHKe COOCTBEHHOJI KOMIETEeHLINN, a C APYTOil CTOPOHBI, B CBA3M C 9TUM, JJAeTCs
BO3MOYKHOCTb YIOBIETBOPEHN s OIIPele/IeHHOTO YPOBHA IPAaBOBOI 3all[UThI MHTEpe-
ca 3aMHTePeCOBaHHOI CTOPOHE B criope.'*®

JIOKTpMHA «KOMIIETEHI[MY — KOMIIETEHIIMM», [IONy4YyuBIIas CBoe 0O003HaYeHue B
repMaHCKOIl IIPaBOBOII CICTeMe MMeeT, B HacTosllee BpeMs, BeCbMa INMPOKOe pac-
IIPpOCTpaHeHNe B 3aKOHOATENIbCTBE, B IOPUCIPY/IEHIIUN U B TPaKTHKe.

KoHcriekT «KOMITeTeHIINN-KOMIIETEHIIM» He BCerga ObUT IMPOKO MPUHAT B
HAllMIOHA/IbHBIX 3aKOHOMATE/NbCTBAX. B moironerHeit cypmeOHON 1M apOUTpaKHON
IpaKTUKe, IPUHIINII JOXWI CBOCOOPasHYI0 3BOMIONNIO. bpl/lo HeoOXouMo cyle-
CTBOBaHJE BBIPAXEHHOTO COIVIACUsA CTOPOH O ITOJTHOMOYMY TPUOYHA/Ia Ha €ro IPaBo
CaMOCTOATETIBHOTO paspelleHisi BOIIpoca 0 COOCTBeHHOI Iopucaukiym. Kpome Toro,

136 Cm.: Nebout v Deloitte, Cour de cassation, Chambre Sociale, 30 November 2011.

137" A. Goldstajn, S. Triva, Medunarodna trgovacka arbitraza, “Informator”, Zagreb, 1987, str. 504.

138 06 stom: A. Chyrich (A. Ciri¢), The Right of International Commercial Arbitration to Resolve the Issue it’s of
own Jurisdiction, «Law of Ukraine”, Kyiv, 2/2011, p. 112.
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B XOfje apOUTPa)KHOTO IPOljecca CTOPOHBI B CIIOPe MOIVIM OCIIOPUTH TAKO BILJ FOPYIC-
AVKIY TPUOYHAIA.

Ecny apOUTpBI 3aK/TI04AT, YTO CIIOP MOIEKUT UX IOPUCAUKIINY, 00513aTe/IbHBI JIN,
OHM, IPUOCTAHOBUTD XO [ieJIa, II0Ka BOIPOC X KOMIIETEHIIMMU He OyieT OKOHYaTeIb-
HO pellleH B Cy/ile6HOM Ipoliecce, WIN OHM YIIOTHOMOYEHBI IIPOIO/KATh C TIPOLeNy-
poit. B ocHOBe, 371ech He UfIET CJIOBO O CYTH CIIOPa, a O TIPOLefype, KOTOpas IpyMe-
HUTCA C LIeIbI0 ero pemnreHns.'”

ViMeroT mu apOUTpPBI MOJHOMOYME, IO PACCMOTPEHMs IpefMeTa CIopa, HIpu-
HATb pelleHue O JelCTBUTETbHOCTU apOUTPa’KHOTO COIMIALIEeHNs, KOTOPbIM OHU
Ha3Ha4yeHbI apouTpamm.'*

Brpouem, ¢/10BO He TOBKO O IIpaBe, a I 0 BpeMeH, 0 ¢ase B cyae6HOM pasbupa-
TE/IbCTBE, IIPUHATYSA PEIIeHNsA 1 O CYI[eCTBOBAHNUM MM He CYILeCTBOBAHUY HOJCYA-
HOCTH Jie/Ia B KOHKPETHOM apOUTpaXHOM Iporecce.'!

3.2. Cpasnumenvhuviii 0630p

3.2.1. Kopomxuti ucmopuveckuii 3210

Mo>XHO cKa3aTb 4TO, B ME&XX/IyHapOMIHOM IIpaKTHKe KaK 1 B HAIIMOHANIbHBIX 3aKO0-
HOJATeNTbCTBAX, [0 ITOJIOBMHBI IIPOIIIOTO BeKa, Ipeobajjal MoYTy eANHCTBEHHBIN
MOAXO0J, O HEJO3BOJIEHHOCTHU IIO/IHOTO IIPYMEHEHNA IPUHINIIA «KOMIIeTeHI[ UM -KOM-
HeTeHIIUN».

VI3 TOrOo mpOMCXOAMIO, YTO IS pelleHVs BOIpOCa IOPUCAMKLINU apOuUTpaxka,
KOMIIETEHTHBIM ABJISIeTCS TocymapcTBeHHbI cyn. B CIIIA muorme pemenns de-
IepabHBIX CYZIOB, @ TOXKE 1 CY/IOB OTHEIbHBIX TOCYAAPCTB, ObUIM 060CHOBAHbBI Ha
MIOJTHOMOYMY TOCYIapCTBEHHBIX OPTaHOB, IPMHMMATD IOCTAaHOBJIEHNA O CYILIeCTBO-
BaHVM U IEVICTBUTETBHOCTY apOUTPaXKHOTO coraneHns. >

Anrmmickum ap6urpam, GopmanpHO, He ObUIO IPU3HAHO IIPABO HA YTBEP)K/EHNE
IeVICTBUTENILHOCTY, He TO/IBKO apOUTPayKHOI OTOBOPKY, @ M JAEICTBUTEIBHOCTY JIOT0-
BOPa, COTEPrKaILero Takoe apouTpaskHoe coranieHne (oroBopky). Pemenve o Borpoce
IeVICTBUTENILHOCTY KOHTPAKTA, COAEPKAIero apOuTpaXKHyI0 OTOBOPKY, IIPYHIMAET CYJ,
a apOUTpaX MMeeT IIPABO TOJIBKO BHIHECTH CBOIO MO3MIINIO 00 3TOM Bomnpoce.'*

B aHmmiickoil muTeparype BBICKA3bIBAJICS OOJbIE OTPUIATE/TbHBIN, YeM IO/I0-
JKUTETIbHBII TIOAXOJ], B OTBETE HA BOIIPOC O IpaBe «KOMIIETEHI[MV-KOMIEeTeHIVI».
Bce-Taky, HeT AMIeMMBI, YTO apOUTP MOXKET pelaTh 3TOT BOIPOC IIPK YCTIOBUM, YTO

139 David R., Larbitrage commercial international en droit comparé, Cours de droit comparé, Paris, 1968-1970.

140 A. Hollo, travaux du Congres international de I’ arbitrage, Revue de I arbitrage, 1961, No-2, p.69.

141 Mezger E, Competence des arbitre et indepéndance de la convention arbitrale dans la Convention dite Européene
sur Arbitrage Commercial International, Arbitrage Commercial (Eugenio Minoli), Milan, 1974, p. 316. Ha ocHoBa-
uyn: C.H. Jlebepes, o 1y, ctp. 10.

142 B pene InteroceanChiping Co, National Shippingand Trade Co, cyn cran Ha nosuuuio, 4to HakT 3aKII09eHNs
U CyIIIeCTBOBAHMA apOMTPAXKHOTO JIOrOBOPA MOATBEPXKAAETCA B XOfie apOUTPAKHOTO IPOM3BOJICTBA. B CBA3M ¢ 9TUM
cm.: Interocean Shipping Co, National Shippingand Trade Co: A.V1. MuHakoB, Ap6uTpakHbIe COITIAIICHNS 1 TPAKTH-
Ka PacCCMOTPEHMA BHENTHESKOHOMMYECKUX CIOPOB, MockBa, 1985. cTp. 60-61.

143 Yearbookof Commercial Arbitration, The Hague, v. II, 1977, p. 96.

144 Schmitthoff’s Export trade, The law and practice of international trade, London, “Stevens & Sons”, 1990; K.
[IImutxodd, Oxcrmopt: ITpaBo u MpakTKa MeXAYHAPOAHOI TOprosiy, Mocksa, 1993, ctp. 343.
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CTOPOHBI eMY VICK/TIOUNTEIbHO IIPpU3Ha/N Takoe 1paso. Cyg, B Ipoljecce IpUBeeHNs
Jiefia K MICTIOTHEHMIO apOUTPaXKHOTO PelleHN s, JO/DKEH OLIeHUTb U PElLlNTh — He IIPeBbl-
CIJ1 M apOUTP TPAHMI]Y TIOTHOMOUYVISI CTOPOH U3 KOMIIPOMMCCA, KaK CAMOCTOATEIbHO-
ro apOUTPA’KHOTO COITIAIIEHIS, IV 13 KOMIIPOMICCOPHOII OTOBOPKIL.'*

Bo ®paHnuu fonroe BpeMsa CYUTA/IN, YTO CONPOTUB/IEHNE CTOPOH YCTAHOBUTD
KOMIIETEHIINIO apOUTPOB, OTHEIBHO 13-3a HEBAKHOCTM apOUTPa’KHOTO JOTOBOpa,
ABJISIETCS MPEIATCTBMEM B IPUHATUM pelleHns caMbiMu apburpamu. OHu Obun
00s13aHHBIMU TpeOOBaTb OT TOCYAAPCTBEHHOTO CyAa IpPEIOfMIMANbHOE pelleHye
3TOTO BOIIpoca. Bompekn mpegpiyiieMy oTpuIjaTeIbHOMY HOTOXKEHNIO O TO3BOJIEH-
HOCTHU «KOMIIeTeHLIMI-KOMITeTeHI[y», OpaHIus offHa U3 NepBbIX CTPaH B KOTOPOIL
HACTOSIIVIT IPYHINIT apOUTPaXKHOTO pelleHNs MpUoOpest MUpPoKoe MPaKTUIecKoe
npuMeHeHne.*® [IpoTB HOPMaTVBHBIX M MPAaKTUYECKUX PELIeHNUN, KaK ¥ MHEHUN
TEOPeTNYECKOr0 XapaKTepa, KOTOpble OCHApMBAMN IPUHIUI «KOMIETEHIINN-KOM-
HeTeHIVI», KaK Bo OpaHIuy, Tak U B [PYIUX CTPAHAX, BBIIBUHYTHI (PpakThL,'’ mpo-
TIB BO3HVKHOBEHN IPEIATCTBUI B paboTe apOUTpaKHbIX opraHoB. [Ipensiyias
IpOBepKa apOUTPaXKHOI KOMIIETEHTHOCTY JOBOAUT 10 HEHY>KHO yTPaThl BpeMeH,
CPeCTB 1 OTHATIEHN OT KOHCTPYKTMBHO KOHIIEHTPALIUY CITI, C IIe/IbI0 OKOHYATE/b-
HOTO pelleHNs CIIopa, MO CyIecTBy.

OpnyH BUJ| TepeXOofHOTO MOHATHA BBICKAa3aH B MO3MINAX, HA OCHOBAHNY KOTOPBIX
apbuTpaxk MMeeT HMPaBO OLEHKM O CYILIeCTBOBAHUM COOCTBEHHON KOMIIETEHIUM,
TOJIbKO €C/IY CTOPOHBI 3aK/TIOUNMIN COIVIAlIeHNe ¢ HeorpaHm4eHHOI cdepoit meii-
CTBYIAA, KOTOPBIM OHM VICK/TIOUUTEIBHO IOTOBOPU/INCD, YTO apOuTpaxk OymeT perarb
BCe BO3MO)XHBIE CIIOPBI, IPOMCXOAUBIINE MeXAY HUMU. IT0CKONBKY apbuTpaxkHoe
COITIallleHNe VCKITIOYNTEIbHO IIPefyCMaTpUBaeT paspelleHNe TOMbKO OTAeTbHBIX
CIIOPOB, MEX/[y KOTOPBIM He IOJYepPKHYTbIMIU ABJIAIOTCA M CIIOPBHI O €TO IeViCTBU-
TEIbHOCTY, BO3paKeHUe 00 9TOM, YTO apOUTPaXX B ITOI 4ACTU HEKOMIIETEHTHBIN,
cuMTaeTcsi 000CHOBAHHBIM. B Takux cIy4asx, BOIPOC O KOMIETEHIUM apOouTpaxa
pelaeT rocygapCcTBeHHbI cyp. '

Bormpoc o ToM, MOXeT /i apOUTPaKHBII CYJ caM IIPUHMMATD PEeIIeHNUsA O CBOEN
KOMIIETEHIIVM, JJONTOe BpeMs OCTABa/ICS CIIOPHBIM M B CTapOM HEMELKOM apOu-

145 B nenre Dalmia Dairy Industries v. National Bank of Pakistan (1978). 2 Loyd’'sRep. 223. Peietne cysa mpussro
Ha OCHOBAHMM IIPUMeHeHMs mpaBa VIHAMY, ¢ KOHCTATAIMeil, YTO B KOHKPETHOM C/Ty4Yae, HOPMbI MH/MIICKOTO IpaBa
SIBJISIOTCS] OJIMHAKOBBIM C HOpMaMy aHmitckoro mpasa. Cm: Schmitthoff, ibidem, crp. 477.

146 Tak, ¢paniysckuit KaccaumoHHsI1 Cygs, paccMaTpuBas cynebHoe feno Sosiete Impex Sosietez P. A. Z, ¢ 1971
rofia, MOATBEPANI pellleHre ATIeUIALMOHHOTO Cy/ia, B KOTOPOM yKa3bIBanoCh, YTO apOMTPaXk KOMIIETEHTHBII pac-
CMaTpUBaTh BOIIPOC O CYIIECTBOBAHNY, MV O IPABOMEPHOCTH apOuTpaxkHoro gorosopa. Kak o6bacuun Kaccarm-
OHHBIIf CyJI, apOUTpak 0653aH pelaTh HaCTOALIMIT BOIIPOC 110 {BYM IIPMYMHAM: BO-IIEPBBIX, apOUTPaXkKHas OTOBOPKa
110 n1paBy PpaHIMU CINTAETCSA CAMOCTOATEILHON 1 HE3aBICHUMOI OT OCHOBHOTO KOHTPAKTa, a KPOMe TOTO CTOPOHBI,
3aK/TI0YMB apOUTPaXKHBII OTOBOP JOBEPU/IM apOUTPAKY PEIIATh BCe, MEXK/TY HMMM, BO3MOYKHbIE BBITEKAIOII[IE CIIO0-
pot u3 KoHTpakTta. Cwm.: Journal du Droit International, 1972, p. 62; Revue Critique de Droit International Privé, 1972,
p. 124,

147 C. H. Jlebepnes, op. cit., crp. 12: E Klein, Rapport, Revue de 1’Arbitrage, 1961, No. 2, p. 56; O6 arom: PH.
Fouchard, CArbitrage commercial international, Volume II, Dalloz, Paris, 1965, p. 135.

148 Cwm.: K. Crasnes, 3akoH 3a MeXAyHapOFHUs THProBeku apburpax, Codms, 1991. crp. 75; Y. ToneMuHOB, oI
LUT. CTp. 47.

1499 Domke, The Law and Practice of Commercial Arbitration, Illinois, 1968, p. 56-57.
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TpaXHO-TIponeccyanbHoM mnpase (Kompetenz-Kompetenz). I'maBubIM aprymeHTOM
IPOTUB TAaKUX IPABOMOYMIT OBIIO MPEAIONIOKEHNe O TOM, YTO apOUTPasKHBI CYf
IOJTy4aeT BO3MOKHOCTD PENIaTh Ja)Ke T€ BOIPOCHI, KOTOPbleé CTOPOHBI HE >KETAI0T
IepefjaBaTh Ha €ro paccMoTpeHue. Tak, HalpyuMep, ey apOUTpakHas OrOBOpPKa
KacaeTcs, IUIIb YacTH JOrOBOPa, a [PYI¥e €r0 YacTy €10 He 3aTParuBaioT, TOIAA 3TU
IpyTHe 9acTU paccMaTpyBaeT TOCYAaPCTBEHHBIN CYJ.

Hemenxnit [pakgaHCKNII IpOLjeCCyanbHbIN KOJGEKC BHEC ICHOCTD B 3TOT BOIIPOC,
IPsIMO IpeAycMOTpeB, B §1040, BO3MOXXHOCTbD OIpefie/IeHNsI KOMIIeTEHIINN apOuTpa-
a UM camyM. [IpusHaHMe paBa apOUTPaXy Ha OIpeJieieHN e CBOMX IIPaBOMOYMI
OTBeYaeT NMPAKTUYECKUM MOTPeOHOCTAM apOUTPasKHOTO Impolecca. 3aKOHOAATeNb B
1. 3 §1040 3akpemnu, 4TO apOUTPaK MOXKET MIPOJO/DKATh PACCMOTPEHNeE Jie/ia 1 BbI-
HECTM pellleHNe, JaXke eCIM B TOCYAApCTBEHHBIN CY/J MapajlIe/IbHO MOJaH MICK O KOM-
HeTEeHINM 9TOro apouTpaxa.'>

3.2.2. Hosbie meHOeHUUU 8 UCIMOUHUKAX HAUUOHATIbHOZO0 XapaKmepa

CyTp npuHLIMIIA «KOMIIETEHIMV-KOMIIETeHIVI», IIOC/Ie €r0 HAaYaJbHOTO OCIIa-
pUBaHMs, B COBPEMEHHOM IEPHO/ie, OMMPAETCS Ha IIMPOKOe Havyanmo 06 aBTOHOMUN
apOUTPa’KHOTO COIIAIIEHNS 1 HA aBTOHOMMIH apOUTPAKHOI OTOBOPKI B OTHOIIEHU I
K OCHOBHOMY JIOTOBODY."!

[IpaBo ap6uTpaka IPUHUMATH pelIeHre O CBOel MOACYFHOCTY, U B CTIy4ae eC/n
TaKas BO3MOXXHOCTb He IIPeyCMaTpPUBAETCS HMPAMO B apOUTPaXKHOM COITIAIICHUN,
VIV COOTBETCTBYIONIVIM IIPaBW/IaM IPOIENypbl, OCHOBAHO Ha COfleP>KaHUM COBpe-
MEHHOI1 KOHIIEIIINN TPUHIUIA «KOMITETEHIINN-KOMITETEHIIN».

[ToBeOMCTBEHHOCTD apOUTpaka BpeMeHeM Bce 0O0JIbllle MIMPUIACh, KOHEIHO,
IpYU TIPEANOChUIKE CYIIEeCTBOBAHMA apOUTPa’KHOTO COIIALIeHNs. ITO OTHOCUTCS
U K BOIIPOCY «KOMIIETEHI[UI-KOMIIETEHI[M», TaK, YTO B HACTOs’Iee BpeMs, O Ipa-
Be apOUTPOB pelIaTh BOIPOC CBOEN KOMIIETEHIINM, He TpeOyeTcs MpsMoe Coracue
CTOPOH B crope."”> MOXXHO CUMTaTh, YTO CETOMHS, 3TOT BUJ IOPUCIUKIVY SIBIAETCS
IpeJIoaraeMol KOMIeTeHIM apOuTpaxa.'>

JIOKTpUHY O IPEANoNOKeHHO! OPUCAUKLMY apOUTpaka pellaTb BOIPOC
COOCTBEHHOII KOMIIETEHIIMY, HECMOTPsl Ha TO, YTO TaKyl0 BO3MOXXHOCTb IIps-
MO He IpefycMarpuBaeT apOUTpakHOe COIVIallleHMe, 60 COOTBETCTBYIOLE

150 A. AmBpocos, Noerr Stiefenhofer Lutz, Kommepueckmit ap6urpaxx B Tepmannu, http://www.hozpravo.ru/

assets/files/pdf/2000-01-p.pdf, caiir mocemen 28 mas 2017.

151 J. M. Graves, Y.Davydan, “Competence-Competence and Separability American Style”, published as Chapter 8
inInternational Arbitration and International Commercial Law: Synergy, Convergence and Evolution (2011). p.157,
http://digitalcommons.tourolaw.edu/cgi/viewcontent.cgi?articlescholarlyworks, caiir mocemen 25 ampens 2017;
Adrien Lele, New York University School of Law, January 15,2013, Quo Vadis Principle of Competence - Competence?
Should Arbitrator Have Always Priority To Rule On Their Own Jurisdiction? Comment On The French Supreme Court
Decision of November 30st 2011, p. 1. http://papers.ssrn.com/sol3/papers.cfm?abstract, caitT mocemen 02 mas 2017.

152 06 atom 6omee moxpo6bHO cm.: A. Chyrich (A. Ciri¢), The Right of International Commercial Arbitration to
Resolve the Issue its of own “Jurisdiction, Law of Ukraine”, Kyiv, 2/2011, p. 108-118.

153 Cm.: M. L. Moses, Inherent and implied powers of arbitrators, 2014, p. 2.
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IpaBIJIa IPOLeAYphL, Ipu3HaH 1 B Jlokmaze Komurera 1o MeXxjyHapogHOMY TOPTo-
BOMY apOUTpaxy, u3 anpessa mMecsana 2014 roga.™

3.2.2.1. OgHuM u3 MCKIIOYEHNIT, B OTHOIIEHUN YK€ CKa3aHHOTO, SIBJISETCS
Depepanbublii 3akoH 06 apouTpaxe CIIIA (U. S. Federal Arbitration Act — «FAA»),
KOTOPBIl YIIyCKaeT IPsAMOTO YIIOMUHAHMA 3TOro npuHomma. C Apyroit CTOpOHBI,
BepxosHbiit cyn CIIIA, yepes cBOIO IPaKTUKY, paspaboTas ydeH1e 0 <KOMIETeHIN-
KOMITETEHIIVI», XOTSI IPOIiecC ObUI JOBOMBHO MefieHHbIM. [10 MHEHUIO HEKOTOPBIX
aBTOPOB, 9ToT npuHiui, B CIIIA, 6eccriopHo, HaYMHAETCS IPUHUMATD B €T0 «4eTKIe
¢dopMbl», IMEHHO Yepes IpakTuKy Bepxosroro Cypa.'>

Taxk, B ciope Rent-A-Center'* and Hall Street Assoc. v. Mattel, Inc. '*”, BepxoBHbiit
cyn CIIA, He TONBKO, YTO MOATBEPXKAAET IPUHIIUIT «KOMIIETEHIIN-KOMITeTEHIINI»,
HO MOAYEPKMBAET, YTO apOUTPaXKHBIIL Cyf| 00/1ajjaeT IOPUCAUKIIVEN /I OKOHYATe Ib-
HOTO pellIeHNs CIopa IO CYIeCTBY, 6€3 BO3MOXKHOCTEl IOCTIeAYIOIero Cye6Horo
KOHTPOJIA CaMOro pelreHNsA. B apyrux cropax, BepxoBHbIN cyy CBA3BIBaeT BOIPOC
«KOMIIeTEHI[N-KOMIIETeHIINM» C BOIIPOCOM O MOACYAHOCTM cnopa. [To MHeHumio
CyZa, KOMIIeTeHIIMA apOUTpaka yCTaHAB/IMBAETCA HA OCHOBAHNUMY JIe/ICTBUTEIbHOCTI
apOUTPaXXHOTO COIVIALICHNA.

Ecnu 6eccriopHbIM sAB/IseTCA (PAKT CYIeCTBOBAHMS apOUTPaXKHOTO COITIAIICHN,
HeT HUKAKMX HPeIATCTBUI I PaCCMOTPeHMsI apOUTPAXKHBIM CYJOM COOCTBEHHO
KOMITETEHIINI, IOTOMY, YTO OHA IIpefnoaraeTcs. >

BepxosHbiit cyp, B ciope AT & T Technologies, Inc. v. Communications Workers
of America,'® HOSACHWUII, YTO IOPUCAUKINA 110 BOIPOCY HOACYAHOCTH CIOPA JIEXKUT
Ha CyJie, eC/IJi CTOPOHBI B CIIOpe COOTBETCTBYIOIIET0 apOUTPa>KHOTO COITIAIIEHN, He
IpeyCMOTpeN nHoe. B aToM ciydae, OpUCAMKINA apOUTpaxa, B CBA3M C pelleHneM
BOIIPOCA €ro KOMIIeTeHI[N IpefmnonaraeTcsa. B konkperHom crope, Cyq 3aHAT 1O-
3UIMIO, YTO MPABO apOUTPaXka, pelratb BOIPOC CBOEN KOMITETEHIUN He JO/DKHO OT-
JIMYATBCA OT €T0 IPaBa MPUHATD PellleHNe M0 CYIIeCTBY CIIopa.

3.2.2.2. HoBas cyne6Has npaxTrka Ilamarel mopnos B JIOHAOHe, IpeCTaB/IsAET
co6011 Tak Ha3bIBaeMblil ‘fresh start” IOAXOM, OTHOCUTEIBHO TOTKOBAHMS COfleprKa-
HUS apOUTPaXKHOTO COT/IALIEHNS.

Cytp mopxopa “fresh start” 3akmodaeTca B BBIABIEHMM HaMePEHMII CTODOH,
KOTOpbIe, KaK PaIViOHa/IbHble PN PUHIMATENIN, IPECIeAYIOT 1ie/b, YTOOBI BCe BO3-
HUKAIOIIVe MeXAy HUMM NPaBOOTHOLIEHNS peIlaluch OFHMM YdYpexpeHmeM. VI3
3TOTO MPOUCXOJUT, UTO JI0OBIE MCK/ITIOUEHNsI OIpefie/IeHHbIX TPAaBOOTHONIEHUI U3
IOPUCAVKIINM apOUTPaska, JOMYCTUMBI JINIIb IIPU YCIOBUY YETKON JOTOBOPEHHOCTH
CTOPOH. B 4acTHOCTHM, IpM OTCYTCTBUUM TAaKOM [JOTOBOPEHHOCTU CTOPOH O JIPYTO

154 The International Law Association’s Committee on International Commercial Arbitration (ILA), Washington
Conference (2014) http://www.ila-hq.org/en/committees/index.cfm/cid/1034, Committee Documents, Conference
Reference, 2014, p. 6.

155 Jack M. Graves, Yelena Davydan, Competence-Competence and separability - American style (2011). p. 158.
156 130 S.Ct. 2772 (2010).

157 552 U.S. 576 (2008).

158 J. M. Graves, Y. Davydan, Competence - Competence and separability - American style (2011). p. 161.
159475 U.S. 643, 649 (1986).
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IpoLefype, HEBO3MOXKHO IIPEAIIONOXKNUTD, YTO CTOPOHBI HaMepeBaIUCh IepefaTh
BCe BOIIPOCHI OTHOCUTE/IBHO BBIIIOHEHVSI KOHTPAKTa B apOUTPaK, B TO BpeMs Kak
BOIIPOC [IeJICTBUTEIbHOCTY M BO3MOXKHOCTH BBIIIOJTHEHNA KOHTpaKTa — B cyf. Criefo-
BaTe/IbHO, apOUTPaXKHBIIL CYJ| JO/DKEH pellaTh BCe BOIIPOCHI COOCTBEHHOI IOPUCAUK-
LMY, BK/IIOYAs BO3PAXKEHNS O JeVICTBUTEIBHOCTY apOUTPAXKHOTO COITIAIIEHNS, eC/IU
He CYIeCTBYeT IOTOBOPEHHOCTY CTOPOH O IpyroM.'®

3.2.2.3. CoBpeMeHHOe ¢paHI[y3CKOe IPaBO co3faeT Oonee 6IaronpusATHbIE
YCTIOBYS IS Pa3BUTHSA MEKAYHAPOJHOTO KOMMepYeckoro apourpaxa. O6 aToM cBU-
IeTeNbCTBYeT IMpoBefeHHasdA pedopma, n npuuatue [lexpera ot 13 auBapsa 2011 .
JlekpeToM ObLIM BHECEHBI MI3MEHEHMs B 4acTb [PakKJaHCKOTO IIPOIeCCyanbHOTO
Komekca PpaHLNY, PEryIMPYIOMIYI0 OCYIIEeCTBIeHNE HMPABOCYAMA (PaHIY3CKUMUI
Y MeXJIyHapOIHBIMY apOUTPaXXHBIMU CYAaMI. B /mTeparype oljeHuBaeTcs, 4To co-
3maHye OIarONpPUATHBIX YCTIOBMIL /IS Pa3BUTUA MEXKIYHAPOZHOIO KOMMEPYECKOTO
apOuTpaka BbIPaXKaeTCsl, Ha CETOHAIIHNI IeHb, BO-TIEPBBIX, B OTpaHNYeHNN ppaH-
Ly3CKMMM CY[bAMY KOMIIETEHIIMY IIPY Ha/IMYUU JEVICTBUTEIBHOTO M MCIIOTHIUMOTO
apOUTPaXHOTO COIIalIeHNs. !

B oT/munme ot 3akOHOATeIbCTBA OOMBIINHCTBA CTPAH, B KOTOPBIX IPUHIIUI KOM-
METEHIINN-KOMIIETEHIINY TTPMHUMAETCA B €r0 IONOXKUTEIbHOM acIeKTe, KOTOPBIN
IpeycMaTpuBaeT, YTO apOUTPaX HaJe/leH COOTBETCTBYIOILMMM IIOTHOMOYMSIMU
OTHOCUTE/IBHO pelleHNsI BOIPOCOB COOCTBEHHOI KOMIIETEHLIMY, B 3aKOHOJATe/Ib-
crBe OpaHuNM, OH 3aKpeIUIeH B OTPUIIATE/IbHOM aclleKTe. ITO O3HA4aeT, YTO roCy-
JIApCTBEHHBIIT CyJ 00513aH 00BABUTD 00 OTCYTCTBMM Y HETO KOMIIETEHIIY B CTydae
Ha/IM41st apOUTpa>kHOro cornmanreHns. OTpUILIaTeIbHBI aCIEeKT JOKTPUHBI «KOMIIe-
TE€HI UM -KOMIIETEHIIVN» 3aKPeIlJIeH Ha 3aKOHOJATeIbHOM YPOBHE, B Pe3y/IbTaTe BHe-
cerns B 2011 rogy nsmeHeHns B cT. 1148 IpakgaHCKOTO NMpOIECCyanbHOrO KOJEKca
@Opannuy, NoNoXKeHNA KOTopoe, B cumy oTcblaiku cratby 1506 I'TIK, npumeHnsercs
TaKOKe K MEXIYHApPOJTHOMY KOMMePYeCKOMY apOuTpaxy. ApOuTpakHOe CoIalleHne
la>Ke He JOJDKHO OBITD allpHOPY [e/ICTBUTETbHBIM, YTOOBI MCKTIOUNTD KOMIIETEHIUIO
rOCyZlapCTBEHHOTO cyAa. OHO JNUIIb He JO/DKHO OBITh IBHO HEfleVICTBUTENbHBIM, VTN
ABHBIM 00pa30oM HEIPVMEHUMBIM: B JAHHOM CTy4ae MMeeT MeCTO TaK Ha3bIBaeMblil
OTPULIATE/IbHBINI KOHTPO/Ib, TO €CThb AlIPMOpPHAs OLieHKa JIe/iICTBUTENIbHOCTU apbou-
TPa)XHOTO COITIAIIEHNUA. B COOTBETCTBUU CO CTOXMBLIENCA CyfeOHOI MPAaKTUKOI,
HeJIe/ICTBUTEIBHOCTD JIM HeNPYMEHUMOCTDb JO/DKHBI OBITh COBEpIIEHHO O4YeBIUJI-
Hbl. CyfebHas IpakTuKa Oo4eHb TpebOBaTe/IbHA K 9TUM yCIOBUAM. TeM He MeHee,
nonokeHns CT. 1449-3 I'TIK mo3BOIAIT CTOpOHAM 0OPaTUTHCSA B TOCYAAPCTBEHHBIN

160~ A. Trukhtanov, Separability of Arbitration Clauseand Jurisdiction, 2008, International Arbitration Law Review,
p. 7; Premium Nafta Products Ltd. V. Fili Shipping Co. Ltd., House of Lords, 17 October 2007. O6 stom cm.: H. Hora,
Omnperenenne opucamukmy apéutpaxa, K Borpocy 06 onpesesieHnn I0pUCcAMKINI MeX/TYHAPOFHOTO KOMMEPYeCKO-
ro apburpaxa, «fOpuanyeckas npakrukar», Ne42 (564) or 14/10/08, http://pravo.ua/article.php?id=100095730, caiit
nocemter 03 gexabps 2016 1.

161 BropbiM 671arONpUATHBIM YCTIOBYEM IS PA3BUTHS MEKYHAPOLHOTO KOMMEPYECKOTO apOuTpaka, CINTAIOT-
€A M3MEHEHMSA OTHOCUTETBHO KOHTPOJIA, OCYIIECTB/IAEMOM B C/Iydae IIOfadN 3asBICHNA 06 OTMeHe apOuTPaKHOro
peuennd, nin B CHY“Iae PacCMOTPEHNA 3AAB/IEHNA O IPU3HAHNN VI IPUBEAECHNN B VICIIO/THEHNE ap6I/ITPa)KHOFO pe-
menns. O6 arom 6onee nogpobro: C. Knennep, de I'Université Paris1, Panthéon Sorbonne, «®panirysckue cynpr u
MEX/IyHapOIHbI KOMMepdecKuit apbutpax», Kondpepenis, Mocksa, 17-18 niors 2013.
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CYR 3a 00ecreunTe/IbHBIMI MepaMI IIPY YCTIOBMM, YTO COCTaB apOUTpaka ellje He
chopmmposan.'®

3.2.2.4. HecMoTpst Ha (pakT, YTO IIMPOKO IPUHAT B HAIMOHAJBHBIX 3aKOHOMA-
Te/IbCTBAX, KOHCIIEKT INPUHINMIA «KOMIIETEHIIVN-KOMIIETCHIINN» He YPeryIupoBaH
yHuUIMpoBaHHBIM criocobom. PpaHily3cKoe NpaBo, HAIPUMEP, STOT BOIPOC, pe-
TY/IMPyeT OCOOBIM CIOCOOOM, IO CPAaBHEHMIO C OONBIIVMHCTBOM JAPYIMX IIPABOBBIX
cucremax. [IpyHIMI He yIIOTHOMOYMBAET apOUTPOB TOMBKO MPUHMUMATD pelleHue O
CBOeJT KOMIeTeHIV (O3UTVUBHO fAelicTBye NpyHIuIa). OH MeT LIar BIeper U JjaeT
apOuTpaXHbIM TpUOYHAIaM NPUOPUTET B OTHOLIEHMM TOCYAAPCTBEHHBIX CYZIOB B
CBA3M pelIeHNsI BOIIPOCa KOMIIETeHIIUN. B AMCKypce I0pUCHIPYAeHINY 9TO O3HAYaeT-
sl BbIp@KeHMEM «HeraTUBHbI 9¢dekT», wim npuoputet de lege prefredia.' Hecmo-
Tpsl HA TO, YTO B OTHOIICHUM «HETaTUBHOTO 3¢ deKTa» CYIeCTBYeT CIOp B TEOPUN,
OCHOBHBIMI OIIOPAMH, 3TOTO IOAXOfA SABJIAIOTCS: 9P PEKTUBHOCTD; IPERYIPeKeHIe
3710yHOTpebIeHNs MPOL[eCCyaIbHBIX IIOJTHOMOUMIT U aBTOHOMUS Bo/mu. CHU/IbHENIINM
apryMEeHTOM TAaKOTO IIOAXOJIA SAB/IAETCA 3alIMTA IPABOBOI CTAOMIBHOCTIL !

3.2.2.5. KacarenpHO BOIIpoca 0 TOM, KTO — COCTaB apOUTpa)ka, paccMaTpuBaio-
[T CIIOP, WU caMoe apOUTPpaXKHOe YIpex/eHNe, pellaeT BOIPOC O KOMIIETEHIUM,
B IIPAKTVKe, B OCHOBHOM, 3asBJIeHIe 00 apOuTpake OCTaB/IAeTCA 6€3 pacCMOTpPEHMs,
€C/IU OYEeBUIHO, YTO KOMIIETEHIMS apOUTpaXka OTCYTCTBYeT. Takylo HOpMY cofep-
XKUT, HanpuMep, cT. 7 PermamenTa CTOKrOMbMCKOTO apOUTPaKHOTO MHCTUTYTA, HA
OCHOBAHNV KOTOPOJ TaKOJ BBIBOJ, [lellaeTcsl caMuM VIHCTUTYTOM, TOCKOIbKY Ha JaH-
HOJI CTafiuy COCTaB apbuTpaxa Boob1e oTcyTcTByeT. [To nmeroerics nupopmannn
CTy4ay TaKoTo pojia B IpakTuke VIHCTUTYTa BecbMa pefku.'®® B 9TOM cMbIC/Ie U ITyHKT
2, c1. 2. Pernamenta MKAC npu TIIII YkpauHbel IpefycMaTpuBaeT, 4TO BOIIPOC O Ha-
MYV IPABOBBIX OCHOBaHMII perbaBnenns ucka 8 MKAC pemnraer mpescenarenn
MKAC npy npuHATHEM Jlefla K IPOM3BOACTBY. Ecu 04eBMIHO, YTO paccMOTpeHMe
IpefbABIEHHOrO JICKa He oTHOCUTCA K KoMreTeHIt MKAC, nckoBble MaTepyabl
BO3BPAIAIOTCA UCTIY 6€3 PAaCCMOTPEHN.

BepxoBHbiit cyn IlIBenyy HeOZHOKPATHO YKasbIBajl, 4TO apOMTpa>kHOe COITIa-
meHne oOafaeT OPUANYIECKO aBTOHOMHOCTBIO IO OTHOIIEHNIO K OCHOBHOMY
KOHTPAKTY. B TO >ke BpeMs 10 apOUTpaXKHOTO pa3b1parenbCTBa, MIN B IIpoLiecce pas-
OupaTenbCcTBa, CTOPOHA MMEET IIPABO 0OPATUTHCSA B TOCyAapCTBeHHbI cyx IIIBennn
C MCKOM O IPU3HAHUY apOUTPaXKHOTO COIJIAIIEHNUA HefeliCTBUTENbHBIM. Ecimu cyp
HaiileT yOefuTeIbHBIMIU JJOKA3aTe/IbCTBA HENEICTBUTEIBHOCTI apOUTPaXKHOTO CO-

162 Cynebnas npaktuka ®paHiyu nouvia eute ganbiue. [lepsast nanara no rpaxgaHcKuM fenam, 12 oktadps 2011
TOJIa, MCKIIOYMB KOMIIETEHINIO QPAHITy3CKUX CY/IOB II0 PACCMOTPEHMIO CIIOPa O BO3MOXKHOCTU apOUTPOB, IIOCTOAH-
HO IIPOXXMBAIOLIMX BO PpaHIyy, MPOJO/KUTD YYacTHe B PasbupaTeNbCcTBe, IOCKONbKY apOUTPaXK, MECTO KOTOPOTO
HAXOJIUTCSA 3a TPAHMIIe, AB/IACTCA He3aBUCUMBIM CyfieOHBIM opranoM. Kak creficTBye, GpaHITy3cKuil Cyy He MOKET
BMeIIMBAThCA B mporiecc. Bomee moppo6Ho cm.: K. Knaitnep, IlIkona ITpasa Yansepcurera ITapyok, I'Université Paris
1, Panthéon - Sorbonne, «®panirysckue cyabl u MeXX/yHapOZHBI KOMMepueckuil apourpax», Kondpepenuus, Mo-
CKBa, 17-18 uronsa 2013.

163 Quo Vadis Principle of Competence- Competence? Should Arbitrator Have Always Priority To Rule On Their
Own Jurisdiction? Comment On The French Supreme Court Decision of November 30st 2011, p. 1.

164 Tbidem.

165 http://www.sccinstitute.com/
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IJIALIIeH1sT, OH BBIHOCUT PACIIOpsDKeHMe O 3alpeTe MPOoBefeHNs apOUTPaXKHOTO pas-
OupaTenbcTBa.'* D10 MOATBEpKAALT CT. 2 3akoHa llIBenuu 06 apbutpaxke 1999 ropa,
B KOTOPOM OTMEYEHO, YTO apOUTPbI MOTYT CaMI PEIINTb BOIIPOC O TOM, HAXOUTCS
M B UX IOPUCOVKLMU PACCMOTPEHNME TOTO VI MHOTO CHopa. OTO He IpensATCTBY-
eT CTOpOHe 0OPaTUTHCS B TOCYAAPCTBEHHBIN CY/ II0 TOMY Xe Jieny. ApOUTPbI MOTYT
IPOJO/DKATh PACCMATPUBATh CIIOP IO TeX MO, II0Ka He BBIHECEHO CyAeOHOe pelleHe.
Hecmotpst Ha TO, 4TO apOUTPBI B IIpolLjecce pa3bypaTenbCTBa fiejla BBIHECIV PelleH1e
0 CBOEJI KOMIIeTEHIINMI PA3PEIINTb CIIOP, TAKOE PellleHNe He AB/IAETCs 00513aTeIbHBIM,
ec/y BBIHECEHHOE apOuTpakeM pelleH)e IPOTUBOPEUYUT MMIIEPATUBHBIM HOP-
MaM CT.CT. 34 u 36 ykasanHoro 3akoHa. IIyHKTbl 1-3 cT. 34 3aKOHa yCTaHAB/IMBAIOT,
4TO /MI060e apbuTpaxkHOe pelleHMe OymeT IMPU3HAHO HEHENICTBUTEIbHBIM, IO XO-
IATaICTBY 3a/lHT€PECOBAHHOI CTOPOHBI, €C/I OHO BBIHECEHO He B COOTBETCTBUU C
apOUTpPaXXHBIM COITIALIEHNEM CTOPOH B crope. Takoe IOC/IefcTBIE IpefycMaTpyUBa-
eTCs U eC/IY apOUTPBI BBIHEC/IN PellleHNe MIOCTIe ICTeYeHMsI CPOKOB, YCTaHOB/ICHHBIX
CTOPOHAMU, WM, KaK-TO MHa4e IPEBBICK/IN CBOV IIOTHOMOYMS, T.€. €CTIM apOUTpax-
HOe pa3bMpaTenbCTBO He JO/DKHO Ob11o poncxoants B IlIBerym.

3.2.2.6. Permament MKAC npu TIIII Ykpaunsl, B myHKTe 3 CT. 3 IpeyCMaTpUBaeT,
4TO cOCTaB ApOUTPAXKHOTO Cy/ja BIIpaBe BHIHECTH OCTAHOBJICHNE 10 3asIBJICHNUIO 00
orcytctBun y MKAC KoMIeTeHI[UM, YKa3aHHOMY B IyHKTe 2 HAacTOAIIel cTaTbu,'®’
WIN KaK II0 BOIIPOCY IIpeBapuUTeIbHOIO XapaKTepa, WIN B pelleHNM O CYIIeCTBY
criopa. Eciut coctaB ApOUTPaXKHOTO Cyfia BbIHECET IIOCTAHOBJICHNE O HAINMINU KOM-
nereHiyy MKAC, kak 110 BOIIPOCY IIpeBapUTe/IbHOIO XapaKTepa, M06as cTOpoHa
MOXeT, B TedeHue 30 gHel 1ocje MOMyYeHN 9TOr0 IOCTAHOBIEH) A, OCIIOPUTD €r0
myTeM OOpallleHNs C XONATaliCTBOM O ero oTMeHe B IIleBYeHKOBCKMIl paifOHHBIN
cyn ropopa Knesa, pelieHne KoToporo o sToMy BOIIPOCY He IOATIEXUT HUKAKOMY
o6xxasmoBaHmo. IIoka X0aTaiiCTBO X/IET CBOETO PEIIeHNs, COCTaB ApOUTPaXKHOTO
CyAa MOXXeT IPOJO/DKUTD Pa3bMpaTebCTBO U BBIHECTY apOUTpakHOe pelieHne.

BecbMa TOYHOIT OLIEHKOJ O HETAaTUBHOI TeHAEHIMell MPAKTUKN, HA OCHOBAHUN
KOTOPOIT YBETNYINIOCH KOTIMYECTBO MapajUle/IbHbIX pasbuparenscts B MKAC 1 xo-
3AIICTBEHHBIX CY/laX Ha YKpaMHe, sABAeTca MHeHMe npefcenarens MKAC npu TIIII
Yxpannsl, akasiemnka H.®. Cenuona. Ilo ero cmosam, paHee, Kak B XO3AJCTBEH-
HBIX CyZlaX, TaK ¥ B Cyfiax oO1Iell IOpUCAUKIINH, CYI[eCTBOBAJIA YCTOABIIAACA IPaK-
THUKQ, KOTOPasl IOJIHOCTbIO COOTBETCTBOBA/IA IIONOXXEHNAM CT. 4 3aKoHa YKpauHbl
«O MeXIyHapOJHOM KOMMepueckoM apourpaxke» um EBpoIeiicKkoil KOHBEHIIUM O

166 The Swedish Arbitration Ast of 1999. Official site of the Stockholm Chamber of Commerce in the Internet:
www.chamber.se/arbitration/english/laws

167 TIynkr 2 . cT. 3: «3asBerne 06 orcyrcrBun y MKAC KOMIIETEHIMM MOXET GBITh CHIeNAHO He TO3[HEe MPef-
CTaB/IeHMA BO3pakeHMIt 1o ucKy. HasHayenye cTopoHoit apOurpa, 11y ee y4acTie B Ha3HaYeHUM apOuTpa, He IuIa-
€T CTOPOHY ITpaBa CAeaTh TAKOE 3aAB/IEHIE.

3aanenne o ToM, yro MKAC mpeBbImaeT npefennl CBOeil KOMIeTeHIMM, ODKHO OBITh CIENaHO cpasy e, Kak
TOJIbKO BOIIPOC, KOTOPBIIA, 10 MHEHNIO CTOPOHBI, BBIXOIUT 3a 9TU IPeJie/bl, Oy/leT II0CTaB/IeH B X0jie apOUTPaXKHOTO
pasbuparenbcTBa.

168 Permament MKAC ytBepxpen Pemernem [Ipesnmyma ToproBo-npoMbliieHHOI manarbl Ykpanssr Ne18(1)
ot 17 ampena 2007 rofa ¢ u3sMeHeHMAMY, BHeceHHbIMM Permennem IIpesnpmyma Toproso-mpoMbIIIIEHHOI HaaThl
Vkpanust Ne24(6) ot 25 oxts16pst 2012 ropa.
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BHEILIHETOProBoM apbutpaxe. COIIaCHO 3TOJ IPaKTUKe, CYAbI IpeKpalllaay Ipo-
M3BOJCTBO IO JIeJTy B CJIy4ae, KOTfia OffHa CTOPOHa oOpalljanach B rOCYapCTBEHHBIN
CY/J 11O BOIIPOCY, ABJIAIOIIEMYCS IPEAMETOM apOUTPaXKHOTO COIVIALIeHN, @ BTOpas
IPOTUB TAaKOT'O PACCMOTPEHNs BO3pa)kasia, CChUIAsACh HA 3aK/TI0UYEHHOE apOUTPaK-
Hoe cornaireHue.'® B mocnegnme 2-3 roga, aTa MpakTUKa Hayalaa MEHATHCS He B
my4duryio ctopony. Cyzibl CO CCBUIKON Ha CT. 124, 129 Konctutyuun YKkpanHbl cTanm
IPMHMMATh K CBOEMY IIPOM3BOJICTBY M PAacCMaTPUBATh CIIOPBI, B KOTOPBIX IIpef-
YCMOTPEH JpPYyroil MeXaHU3M paspelleHNs CIopa — apOuTpax, faxe Ipy HaIMIUN
BO3pa)KeHUII OTBETYMKA IPOTUB PACCMOTPEeHMA Jena B cyme. Bmecre ¢ TeM Takas
IPaKTHUKA, IPOTUBOpeUnT cTarbe 55 KoHcTnTynum, pemennam KoHCTUTyIMOHHOTO
cyza YKpanHbI, MeX/[yHapOIHBIM IOTOBOPAM U 3aKOHOJATe/NbCTBY YKpanHbL. '

3.2.2.7. Ilepen ITocTostHHBIM apbuTpaxkeM mpu Xo3siicTBeHHoI nanate Cepoumn,
KOTOpas B 3TOM oAy oTMedaeT 70 JIeT CBOETO CyILIeCTBOBAHNA, IPUHINII «KOMIIe-
TEHIIMM-KOMIIeTeHIIMM» TPAJUIMOHHO M PEryIspHO HPUMEHSICA B ero pabore.”!
ApOuTpa>k caMOCTOSATENIPHO pellaeT O CBOell KOMIIETEHIIMN U B CIy4ae, KOTja OHa
ocnopeHa.'”

PermamenTt BHemHeToproBoro apburpaxa mnpu XossitcTBeHHoI nanarte Cepoun
u3 2014 ropa,'” Ha ocHoBaHuM CT. 11 PermamenTa, mpegycMmarpusaet npaso Ilpesu-
fuyMa ApOuTpaka Ha yCTaHOBJICHUE CYIeCTBOBaHMA apOUTPa>KHOTO COIIALIEHNIS,
€C/IM OTBETYNMK OCIIApPMBAET €TOo CYIeCTBOBAHNE, VIV OH He OTBETUT Ha McK. IIpesn-
AUYM IIpeIBAPUTEIbHO YTBEPXK/IAeT, CYIIeCTBYeT /M B JOKYMEHTaX, IIPeJoCTaB/IeH-
HBIX CO CTOPOHBI MCTIIA, COIIALIIeHIIe CTOPOH O KOMIEeTeHIM ApOuTpaxa.

Korpa IIpesuanyM, mpeBapuTeIbHO YCTAHOBUT, YTO B JOKYMEHTAX, KOTOPbIE VICTEL]
HPEACTaBWI, COTEP>KUTCS COIIALIeHNe O IOPUCAUKINY apOUTPAKHOTO CYAa, IpoLjecc
IPOJO/DKAETCA, U TaXKe eC/IU IPYTasd CTOPOHA OTKA3bIBAETCS OT YIACTHA B HEM.

Pemennem Ilpesuanyma He pefpernaeTcss OKOHYATeNbHOE pelleHe apOuTpax-
HOTO Cyfia, MIN eAMHOMUYHOTO apOuTpa, O CYLIeCTBOBAHUY Y [Ie/ICTBUTENIBHOCTI
apOUTPaXXHOTO COITIALICHNS, A TAKOKE M O IOPUCAUKIINY apOUTPAKHOTO CYAA.

Cormacao ct1. 12. Permamenra, ecnu Ilpesuguym onpenenut, 4To B TOKYMEHTAX,
IpeCTaB/IeHHbIX UCTIIOM, He COIEePXKUTCS apouTpaxkHoe cornamenne, Cekperapuar
ApO6uTpaka IpuranaeT OTBETYNKA, B TedeHye 30 JHel ¢ MOMEHTa MOTyYeHNs TIPK-
IJIALleHS, BBIACHUTCS, IIPYHUMAET /M OH I0pUCAMKLMIo ApbuTpaxa. Eciii oTBeTunk

169 06 aTom n: T.T. 3axapyenko, ApbiTparkHa yrofja K IpaBoBa OCHOBA Ilepefjadi CIopy Ha POSIIAL, Y MDKHAPOXHII
KOMepIIiitHmit apbiTpax, MibKHapoaHuil KoMmepuiliHnit apbiTpax B Ykpaini, Teopist Ta sakoHozaBcTBO, «IH FOpe»,
Kuis, 2007, cTp. 30-46. O6 apOuUTpaskHOM COIJIAIIEHIN, KaK TPABOBOJ OCHOBE IIepefiady CIIOpa Ha paspeleHne MeX-
AyHapopHOMy ap6urpaxy: M.M. Manbcbknii, ApbuTparkHa yroga, TeOpeTUdHi Ta IpaKkTUYHiacekTy, «JliTomucy,
JIbBiB, 2013, cTp. 372.

170 H.®. CemnBoH, akafgeMnk HalmoHanbHO akafieMnyt IPaBOBBIX HayK YKpanusl, podeccop, IIpencenarens
MKAC 1 MAK npn TIIIT Ykpanssl, «[paHuIfpl BMeLIaTeNbCTBA CYJOB B MEXIYHAPOJHBII KOMMepPUeCKuil apon-
Tpax», 2014, http://www.ucci.org.ua/arb/icac/ru/rtab040914.pdf

17106 atom cmorpu u: A. Rupuh, Mebynaponna npuspenta ap6urpaxa, cTame U epcrektuse, beorpag, 1997,
crp. 198. Toxxe m:M. Kalodera, Arbitration as a Method of Setting of the Disputes arrising from Commercial Agrements
according to Jugoslav Law, Jugoslovenska revija za medunarodno pravo, 1968, str. 199.

172 Cratpst 15. Permamenta BrenrnetoproBoro apéurpaxa npu XossiicrenHoit nanare Cep6un (Sluzbenilist SRJ,
52/97; 64/01; “Sluzbeniglasnik RS”, 74/04),

173 TIpaBnnank o Cro/BHOTProBUHCKO] apbutpasku npu Ipuspennoj komopu Cp6uje, «Cit. DnacHnx», 6p. 2/2014.
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He pearupyeT, WIN OTKa3blBaeT IPU3HATh Iopucaukiuio, Cekperapuar Apburpaxa
YBEOM/ISIIOT UCTIIA, 00 OTCYTCTBMM KOMIIETEHI[MY ApOUTpaXka 1 OIpefessieT CyMMy
KOMIIEHCAIIMM PAacXofioB ApOuTpaxa, IOAJIeAINNX BBIYETY U3 IIPENBAPUTETBHO
YIJIAYeHHO CYMMBI VICTL[OM.

Permament Apburpaxka npu XossiictBeHHoit nanatel Cep6un us 2014 ropa, mpep-
yCMaTpMBaeT, 4TO TpUOYHA HO/DKEH, B XOfie BeCh IMPOLEAYPhl, OPUIMAaIbHO CMO-
TPeTh Ha MOACYAHOCTh apOuUTpakHOro cropa (cT. 14 PermamenTa). 3akoH 06 ap6u-
tpaxke Cepbui,'” B cT. 14, 06s13bIBaeT rOCYAapCTBEHHBIN CyJi, KOTOPOMY IIOfjaH UCK
II0 BOIIPOCY SIBJIAIOIIETOCS MIPEMETOM apOUTPaXKHOTO COIIALIeHS, IIPOBO3ITIACUTD
COOCTBEHHYI0 HEKOMIIETEHTHOCTb Ha OCHOBAHUY 3asIBJICHNS OIHON 13 CTOPOH 00 OT-
CYTCTBUM ero KoMneTeHIuu. I1py 3ToM CTOpoHa [J0/DKHA 3asIBUTDH TaKOe BO3PaXKeHIe
IO ee y4acTus B paccMOTpeHUM fiena. Toxe, apOUTpakHOe COI/IAleHNe, IO MIPaBy
Cep6un, MOXHO 3aK/TIOUUTD ¥ OC/Ie TTOAAYY CYIIECTBYIOLIETO CIIOpa TOCYAapCTBEH-
HOoMY cypy (cT. 11.3akoHa 06 apbuTpaxe).

3.2.2.8. Bo3MO>XXHOCTb apOuTpaska pemarb BOIPOC 0 COOCTBEHHOI KOMIIETEHIUN
IpefyCMOTpeHa PAIOM MeXIYHAPOIHBIX AKTOB.

EBpomneiickasg KOHBEHIMA O MEXAYHApOJHOM TOProBoM apburpaxe ¢ 1961. r.
IpeycMaTpUBaeT: «apOUTPAKHBIN CYH, IPOTUB KOTOPOTO 3asBJIEH OTBOJ, O HEIIOJ-
CYAHOCTH, He JO/DKEH OTKa3bIBaThCs OT Pa3bMpaTenbCTBa Jiefa, U VIMeeT IPaBo caM
BBIHECTU pellleHNe 10 BOIIPOCY O CBOEeN KOMIIeTeHIIVY MM O Ha/IMIMUK VU JeiiCTBU-
TEIbHOCTY apOUTPAKHOTO COITIAIIEHVS VIN CLIe/IKI, COCTABHOI 4aCThI0 KOTOPOI 9TO
cornaruenue ssAeTcs. C TeM, OfIHAKO, YTO YKa3aHHOE pelleHe apOnuTpaskHOTO Cya
MO>XeT OBITh BIOCTIEICTBUY 00>Ka/IOBAaHO B KOMIIETEHTHOM TOCYapCTBEHHOM CYZie B
COOTBETCTBIN C 3aKOHOM cypaa. Kax BupmHO, KonBennusa yerko'”” mprHuMaeT npuH-
LI «KOMIIETEHIIVI-KOMITETEHITII» 1 7°,

Ha ocHOBaHMM ee HOPM, XOTS C pe3epBOM CyHAeOHOrO KOHTPOJIA MpPefyCcMO-
TpeHHOro 1o lex fori, apOuTp, ubsA KOMIIETEHI|MsA OCHAPUBAETCS, MMEET HPaBO
IPOJIO/DKUTD C pa3bupaTebCTBOM Jie/ia I MOXKET CaMOCTOATENIbHO HPUHATH HO-
CTAHOBJIEHME O CBOell KOMIIeTeHI[MM, pellask BOIPOC CYIeCTBOBAaHUSA NeiiCTBU-
TEeJIbHON apOUTPa’KHOI OTOBOPKY, VI OCHOBHOTO KOHTPAKTa, Ybell 4aCThIO OHA
SIBJIAETCA.

B BammmHITOHCKOI KOHBeHIMM 1965 0 mopAnKe paspelennsa NHBECTUIMOHHbIX
CIIOPOB MEXAY FOCYapCTBaMM U MHOCTPAHHDBIMM TULIAMY, IPESYCMOTPEHO, YTO ap-
OUTpaK MOXKET caM IPUHATD PellleHNe O CBOell KoMIeTeHIyM (cTaTbsA 32 MyHKT 1).
BospakeHne ofHOII U3 CTOPOH 00 OTCyTCTBMYU KoMmmeTeHIn LlenTpa (apburpaxa)
IO YPery/IMpOBaHUIO NHBECTULMOHHBIX CIIOPOB, /IS PELIeHN B KOHKPETHOM CyZe0-

174 «Cn. rmacauk PC», 6p. 46/2006.

175 Crarpst 5. nyHkr 3. Konsenuyn, XKenesa, 21 anpenst 1961. FOrocmaus nognmcana Konsenumio 21 anpens
1961 ropa, a paruduimposana ee 25.09.1963 roga 1 OHa AB/IAETCA COCTABHOI YaCTHIO IPABOBOTO MopszKa Pecrry-
6muku Cep6Ou.

176 Eppormejickast KOHBEHIUS BCTymma B cuy 7.1.1964, kpome cr. 1V, Berymmsmas B cumy 18.10.1965: United
Nations, New York 1985, Multilateral Treaties deposited with the Secretary — General - Status as at 31. December 1985,
p. 744. O6 arom n: A. Tonpurrajy, C. Tpusa, om. uut. cTp. 337, a tak ke n: Ph. Fouchard, UArbitrage commercial
international, V. II, Dalloz, Paris, 1965, p. 151.
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HOM Jie/Ie, pelIaloT caMy apOUTpbl. ApOUTpaK, 3HAYNT, UMeeT IIPABO PEIINTb HACTO-
ALIMIT BOIPOC N0 KaK MpeBapUTe/IbHBI, MO0 B XOfie pa3bupaTenbcTBa I pellle-
HIA TI0 CYIeCTBY cropa (cTaTbsA 32, myHKT 2 Konsenium)'”’.

Tunosoit (Mopenbusnit) 3akoH IOHCUTPAJI o MeXAyHapOgHOM TOPrOBOM
apbutpaxe'”® nmeer 60JbLIOE BIMAHNE Ha YHHM(PUKALMIO HOPM MEXAYHAPOJHOTO
ap6urpaxsoro npasa. OH IpegycMaTpuBaeT IpaBo apOUTPOB Ha BbIHECEHNE TTOCTA-
HOBJICHUS O CBOEJI KOMIEeTeHIUI. 3asB/eHe 00 OTCYTCTBUY KOMIIETEHLIMY apOu-
TPa)KHOTO Cy/Ia MO>KET OBITH IIPEIbsABIEHO He M03[jHee OT MOMEHTA IIPeIOCTaBIeHIS
BO3pakeHMs 10 McKy. HazHaueHye CTOPOHOI apOUTpa, MM ee yUacTyie B Ha3HAYeHUN
ap6uTpa, He IMIIAET CTOPOHY IIpaBa C/ie/IlaTh TaKoe 3asiBIeHe. 3asBJIeHe O TOM, YTO
apOuUTpax IpeBBIIIAeT MPefie/Ibl CBOel KOMIETEHIUMN, JO/DKHO OBITh IOJAHO B XOfe
apOUTPaXXHOTO pa3bypaTebCTBa.

ITpaBo apbuTpa)ka Ha BbIHECEHNME ITOCTAHOB/IEHN O CBOEI KOMIIeTEHIINY, HeCo-
MHEHHO, TIOIJIeXNUT CyfilebHOMY KOHTpoo."”® B cmydasnx, Korjga apOUTpaXKHBIN CYx
BBIHOCHUT IIOCTAaHOBJIEHNE O CBOEVI KOMITeTEeHIINM, KaK [0 BOIIPOCY IpeABapUTe/IbHO-
o XapakTepa, ctatbA 16(3) TunoBoro 3akoHa npegycMaTpuBaeT BO3MOXXHOCTD He3a-
MEITNTeTbHOTO IPUHATUA CYyOM PeIleHNs 110 STOMY BOIIPOCY, C L[e/IbI0 ITPeyTIpexK-
JIeHUs TPAThI CPEACTB U BPEMEHIL.

OnHako A TOro, 4TOOBI YMEHBIIUTb PUCK M IIOCTEACTBUA Oe3[eiicTBuA,
BBOJATCS TPU IPOLeCCya/bHbIe TAPAHTUN: CPOKYM OOpalleHus B CYJ SAB/IAIOTCS He-
npogo/pKkuTenbHbIMu (30 [HelT), pellleHre CyAa He MOfIeKUT 00>KaTOBaHUIO, 1 apOm-
TPaXKHBII CYJ| MMeeT IIPaBO IPOJO/DKATh apOUTPaskHOE pacc/IefloBaHue Y BBIHOCUTD
pellleHNe 0 CYIIeCTBY CIIOPA, II0Ka 9TOT BOIIPOC OXKMUJIAET CBOETO PEIIEeHNUA B CyJIe.
Korga nmocraHOB/IeHMe apOUTPaXKHOTO CyAa O KOMIIETEHLIMY BBIHOCUTCS COBMECT-
HO ¢ apOMTPaXXKHBIM pelleHNeM II0 CYLIeCTBY CIOpa, PACCMOTPEeHNUe B Cy/e BOIPO-
ca 0 ero IPMUCAVKINU MOXKET IPOBOJUTHCS B paMKax pa30yparenbCTBa MO UCKY 00
OTMEHe pellIeHMs, B COOTBETCTBUM C ITOJIOKEHVAMM CTAaTby 34, VI O IPUBEeHUN
B JICIIOJTHEHNE, KaK 3TO IpefycMOTpeHo B craTbe 36.'"" Crarbs 16 MozmenpHoro 3a-
KOHA YIIOJTHOMOYMBAET CY/ Ha MOCIEAYIOUINII KOHTPOIb Hajl pellleHreM apOuTpoB

17706 stom: A.VI. MUHAKOB, OIL.LNT, CTp. 67-68.

178 Texct Mopenb — 3aKoHa IPUHAT Ha BoceMHaaToM 3acefanny FOHCUTPAJIL, ot 03.06.1985 1. B Bene, c mocrie-
AYIOLMMI N3MeHEeHUAMM, IpUHATbIMI B 2006 rony. [enepanbHoe cobpane OOH, B cBoeit Pesomorum ot 11.12.1985.
PEKOMEHJIOBAI0 BCeM TOCYAapCTBaM WIeHaM BHECTV pelleHVa MopenbHOro 3akoHa B MX HAal[MOHAJbHbBIE MPaBa O
MeXyHapogHOM ToproBoM apbourpaxe. Cexperapyuar OHCVITPAJI exerofHo IofroTaBlnBaeT JOKYMEHTHI O CTa-
Tyce n mpuHATMN THTIOBBIX 3akoHOB IOHCUTPAJI. 3akoHOAaTenbcTBO Ha OCHOBE TMIIOBOTO 3aKOHA [0 MEPBOTO
Mas 2017. ropja, IpuHATO B 106 MpaBOBBIX cUCTeMax B 75 rocyfapcTsax. VIHdopMalys o craTyce TUIIOBBIX 3aKOHOB
06HOB/IsAETCA Ha BebO-caiiTe Kbl pas, Korga CekpeTapuaTy coOOIaeTcss O IPUHATUM HOBBIX 3aKOHOJATETbHBIX
aKTOB Ha OCHOBe THIIOBBIX 3aKOHOB. CM. Status UNCITRAL Model Lawon International Commercial Arbitration
(1985), with amendments adopted in 2006,

http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/1985Model_arbitration_status.html, caiit moceuien
2 mas 2017 1. B oTHOmIEHMM BOTPOCA KOMIIETEHI[MM-KOMITeTeHINN, PAsIIIIil MeXXY peflaKIAMI TUITOBOTO 3aKOHA
1985 1. n 2006 T., HE CYIECTBYIOT, IOTOMY, YTO MHTEPECYIOLIME MOMTOKEHNA CT. 8 1 CT. 16 He MSMEHANNCD.

179" O ¢byHKIMM KOHTPONIA TOCYAAPCTBEHHBIX CY/0B IPUMEHUTENBHO K MEX/AYHAPOJFHOMY apOuTpaxy, 6omee fe-
TanbHO nocmorperh: H.®. CenuBon, BaanmozericTeue cye6HOI BIACTU ¢ MEX/YHAPOJHBIM KOMMEPUECKIM apOy-
TpaxeM, «IIpaBo Ykpannus, H0-2/2011, cTp. 141-147.

180 TIynkr 25 IosicHurensroit samucku Cexperapuara OHCVITPAJI k THIOBOMY 3aKOHY O MEXXAYHAPOJHOM TOP-
roBoM apbutpaxe. http://www.uncitral.org/pdf/russian/texts/arbitration/ml-arb/MAL_Rus.pdf
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B OTHOIIEHUM VX KOMIIeTeHIIMM. B 9acTHOCTH, II. 3 CT. 16 mpefycMaTpuBaeT MpaBo
CTOPOHBI OCIIOPUTB B CY/ie IPOMEXYTOYHOE apOUTPAKHOE PellleHVe O HaIMYNM KOM-
nereHI VM. JlaHHas HOpMa 3aKpeIUIAeT TaK Ha3bIBaeMblil ITpefiBapUTE/IbHbI XapaK-
Tep KOMIIETEHIVM apOUTPOB 10 PACCMOTPEHNUIO BOIIPOCOB CBOEI OPUCAUKIIMI. DTO
O3HAYaeT, YTO B TAKUX CIy4asAX CY/ 10 00lieMy IIpaBUITy BCETZia IMEET «IIOC/IeHee
C/IOBO»'8!,

HekoTopble BOIPOCHI, B TOM YICIIe, BO3SMOXKHOCTb OCIIOPUTDH apOUTpa>kHOe pe-
IIeHue 00 OTCYTCTBUY IOPUCAVKIINY, VIV IIPAaBO CTOPOH MCK/TIOYNUTD CYAeOHbI KOH-
TPOJIb PELIeHMII TI0 IOPYCAUKIINMN, BbIHECEHDI 3a paMK1 Tunosoro 3akona. Ha mpak-
THMKe OTBETHI Ha HUX 3aBUCAT OT IOZXOfIa HAIIMOHA/IbHOI IIPAaBOBOII CUCTEMBI, U B
JaCTHOCTM CYZI0B B K&XX/J0J1 KOHKPETHOII IOpPUCANKIVMN, Ybe apOUTPasKHOE 3aKOHO/A-
TE/IbCTBO OCHOBAHO Ha TUIIOBOM 3aKOHe.

TumoBoit 3aKOH He yperyImpoBaj BOIPOC IPHOPUTETA ITOTHOMOYMII Cyfa VI
apOuTpaxka, OCTaBUB B pe3y/IbTaTe Hepa3pelleHHbIM BOIIPOC MapaslleIbHbIX pas3on-
PaTeNbCTB, YTO, e/IaeT BO3MOXKHBIM ITapaJlIe/IbHOE PACCMOTPEHNE OJHOTO U TOTO XKe
CIiopa apOuTpamu 1 Cyfiom.

I[Tynkr 2 c1. 8 TUIIOBOTO 3aKOHA peTyIUpyeT Napaie/IbHOe paCCMOTpPEHME CTIefy-
oMM o6pasom: «B cirydae npenbsABIeHNs UCKA B CY/, MOXKET ObITh, TeM He MeHee,
HA4aTo VI IPOIO/DKEHO apOUTpaKHOE pa3bypaTebCTBO 1 BBIHECEHO apOUTpasKHOE
pellieHNe, IOKa BOIIPOC HaXOIUTCS B CYIOIPOU3BOLCTBEY.

ITynkTt 3 cT. 16 TumoBOro 3aKoHa COREP>KNUT MPAKTUIECKM AHAJIOTUYHOE IIPaBIIIO:
«Ecimy apOuTpaskHBI Cy/; HOCTAHOBUT KaK IO BOIIPOCY IIPeBAPUTEIbHOTO XapaKTe-
pa, 4TO OH 06/MafiaeT IPUCAUKIINEN, T00as CTOPOHA MOXKET. .. IPOCUTD CYJ IPUHATD
pelleHue 0 JaHHOMY Borpocy. IToka Takas nmpocbba 0X1aaeT CBOEro paspelleH s,
apOUTPaXKHBIIT CYl MOXKET IPOJO/DKATh apOUTpaskHOE pa3OUpaTe/IbCTBO U BHIHECTHU
apOUTpaKHOE pelleHne».

Kak n3BecTHO, I1e/IbI0 9TUX HOPM CTAJIO MIpefyIpeXAeHN e TAKTUKN 3aTATUBAHNSA
apOUTPaXHOTO MPOLiecca, a ypaBHOBEIIMBAHIE 9TON LIe/IM ¢ PUCKOM HepalOHa Ib-
HOTO VICIIO/Ib30BAHVSI BpeMEeHN U JIeHeT Ha apOUTPakHBII Ipoljecc ObIIO OTAAHO Ha
OTKYII CTOPOHAM 1 apOUTPa>KHBIM CyAam. '#2

TumnoBoit 3aKOH He OTBeYaeT MPAMO Ha BOIIPOC, YTO Jie/IaTh TPUOYHATY U CTOPO-
HaM, eC/IY TOCYAAPCTBEHHBIN CyJi IPUXOAUT K BBIBOAY 00 OTCYTCTBUU IOPUCAUKIINN
apburpaxa. TUIIOBOI 3aKOH OrPaHMYMBAETCS yKasaHMeM Ha OCHOBAHMS OTMEHBI
y>Ke BBIHECEHHOTO apOMTPa)KHOTO pellleHNs B MOAIYHKTAaX a)i) u a)iii) m. 2 ct. 34:
HeJIe/ICTBUTEIBHOCTb apOUTPa’KHOTO COIVIALIEHMs U BBIXOJ, 3a €ro Ipefiefibl. B pe-
3y/IbTaTe He MCK/TII0YAeTCs TO, YTO apOUTPaXKHbIN TPUOYHAN OyAeT IPpOJO/KATh IPO-
1iecc, HeB3upas Ha akT cyfia. CTOPOHBI Xe He JMIIAITCA BO3MOXXHOCTY OL[EHUTDb BCe
«3a» 1 «IIPOTYUB» MPOJO/DKEHMsA apOUTPAKHOTO pa3OupaTebCcTBa, 3HasA, YTO Jaxe

181 TTynkr 26 ITosicuurensHoit 3amicky Cekperapuata IOHCUTPAJI k Tumosomy 3akomy. http://www.docme.
ru/doc/652505/tipovoj-zakon-yunsitral-o. O6 atom 6onee meranpuo: B.C. Pagnaes, O.A. Bumnesckas, Pacipepe-
JIeHVe TIOTHOMOYMII MeXy CyaMy U apOMTPakaMy 1O PelIeHMI0 BOIPOCOB IOPUCAMKIMY 10 THIoBOMY 3aKOHY
IOHCHUTPATJIL, «3akon», 2014, Ne4, http://lexandbusiness.ru/view-article.php?id=3739

182 Thidem.
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HOCTIeAyIolIas OTMeHa apOUTPasKHOTO pellleHNsI He TapaHTUpPyeT OTKasa B IMPU3Ha-
HUM U IPUBENEHNN €TO B MCIIOJIHEH)E B MHBIX IOPUCAUKINAX. PasHOOOpasne mpak-
TUYECKUX COOOpaXKeHNiT, KOTOpble MOTYT IPMHUMATBCS BO BHUMaHNeE B IOJOOHOI
CUTYalNy, Kak OYEBYTHO, MOXXET OBITh OOIIPHBIM.'®

ApOuTpa>k MOXXeT BBIHECTU IIOCTAHOBJIEHME IIO 3asIBJICHMIO CTOPOH 00 OTCyT-
CTBUU KOMIIETEHIINMH, 1100 KaK IO BOIIPOCY IpeBAPUTEIBHOTO XapaKTepa, mbo B
pelleHny Mo CYIecTBY clopa. B mepBoM ciydae oH 06/1aiaeT KOMIIeTeHIuel, T06as
CTOpOHA MOXKET B TeUeHNe TPULIATI JHEll IOC/Ie TOTyYeHNs YBeIOM/IEHUs 06 3TOM
IIOCTQHOBJ/ICHNY NIPOCUTH CYJ| NPUHATD pellleHNe 1o JaHHOMY Bompocy. Takoe pe-
IIeHe He MOIeKUT obxanoBanmio. [Toka Takas mpocbba 0XMIAeT CBOETO paspe-
IIeHNs, apOUTPaXK MOXKeT MPOJO/DKATh apOUTpaKHOe Pa3dMpaTeIbCTBO U BHIHECTU
apbuTpaxHoe pemrenne'™,

Bornbloe 3HaYeHMe MMeeT MPABUIO O CAMOCTOATEIbHOI apOUTPa>KHOI OroBOp-
Ke B COOTHOLIEHNM C TEKCTOM ITITABHOTO KOHTPAKTa, B KOTOPBIII OHA BHeCeHa. ApOu-
Tpa’kHasi OTOBOPKA, ABJIAIOIIASCA YaCThIO JOTOBOPA, JO/DKHA TPAKTOBATbCSA KaK CO-
IJIallleHIe, He 3aBucsllee OT IPYIMX YCIOBMIT OroBOpa. BelHeceHne apOUTpaXkKHBIM
CYAOM pellIeHNs O HefleliCTBUTEIbHOCTY IOTOBOPa He B/leveT 3a co6oit, ipso jure, He-
e/ ICTBUTENBHOCTD apOUTPaXKHOI OroBopKy (CT. 16 1. 1).

Curyanus npembsABIeHNs UCKa MO CYILIeCTBY CIIOpa B CYJ, KOIIa OffHOBPEMEHHO
CYILIeCTBYeT apOUTpaXKHOe COITIAlleH e, SAB/IIeTCS IIPeMeTOM HOpMupoBaHusa Mo-
fienbHOrO 3aKoHa. Cyzl B KOTOPBIN OfjaH UCK II0 BOIIPOCY, ABJIAIOIIEMYCs IIPEIMETOM
apOUTPaXXHOTO COITIALIEHNS, JO/DKEH, eC/y I00as U3 CTOPOH MPOCUT 00 3TOM He
HO3/IHee MpeJCTaB/IeHNsI CBOETO IIEPBOTO 3asB/ICHNA I10 CYI[ECTBY CIIOPA, HAIIPaBUTh
CTOPOHY B apOMUTpaX, eC/IM He HaIJIeT, YTO 9TO COIVIALIeHE HefleliICTBUTEIbHO, yTpa-
TUIO CWIY WIM He MOXKeT ObITh McHoMHeHo. HecMOTpst Ha IpefbsAB/IeHMe VICKa TO-
CYAapCTBEHHOMY CYAY, apOUTpaXKHOe Pa3bMpaTeNbCTBO MOXET ObITD, TeM He MeHee,
HA4aTo MM IPOJO/DKEHO 1 apOUTPaXKHOe pellleHle BbIHECEHO, II0Ka NIPepPeKaHNs O
HOZICYJHOCTY OXKIJAIOT paspelleHns B cyze.'®

4, BMeCTO 3aKTI0YEHIS

Ha ocHOBe IpOBEEHHOTO aHaIM3a MOXKHO 3aK/IIOUNUTb, YTO IMPUHLINI «KOMIIE-
TeHIMN-KOMIIETEHLIMI», BIIEPBbIe O3Ha4Ya/l OCIIApMBaHME, 3aTEM YCIOBHOE IPU3HA-
HII€, 2 CETOJHA NOApasyMeBaeT 00513aHHOCTb apOUTPOB, KOTOPbIE He TOTBKO MOTYT, a
00513aHBI CAaMI1 peLIaTh BOIIPOC, KACAIOLINIACS NX KOMITeTeHII. APOUTPaX AB/ISIETCS
CyAbelt cOOCTBEHHON IOPUCAMUKINY, 0OMajjasi KOMIETeHIMel — KOMIEeTEHINA. JTO
MO>XHO CUNTAThb yCHOBHOﬁ[ HE€3aBUCUMOCTbBIO, M€ B BI/IJIY (baKT, YTO TAaKO€ ITO/THO-
Mouue ¥ IPaBo apOuUTpaxka HAXOAUTCA TIOJ, Pe3epPBOM IIOCTIEOBATEIBHOTO CyAeOHO-
rO KOHTPOJIA TOCYAAPCTBEHHOTO CyAa. TakiM 06pas3oM, peannayeTcs OCyleCcTBICHIe

183 Tbidem.

184 TiraBa IV, KomnereHuust apGuTpaXkHoro cypa, ct. 16. Turosoro 3akona FOHCUTpas 0 MeXIyHApOAHOM TOPTro-
BOM apburpaxe, http://www.uncitral.org/pdf/russian/texts/arbitration/ml-arb/MAL_Rus.pdf

185 Crarpsa 8. MopenbHoro sakona IOncutpan. O6 stom cm.: Dispute settlement, The Arbitration Agreement,
United Nations Conference on Trade and Development, New York and Geneva, 2005.p. 7-10.
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npoliecca yHUPMUKALY TTOJIOKEHNUI O JO3BOJIEHHOCTH, 11 0053aHHOCTH ITPUMEHEHNS
IpMHLNIIA «KOMIIeTeHIMM-KoMIeTeHIun». HacTosAmas Bemymias upes MeX[yHa-
POJHOTO apOUTPaXKHOTO IpaBa, OYEBYHO, MOMy4aeT COOTBETCTBYIOILINE MO3ULINA
YHUBEPCATbHOTO IIpaBa TPaXAaHCTBA. VieT pedb 0 MpuHIMIIe apOUTPaXKHOTO Ipa-
Ba, KOTOpPOE CUJION COOCTBEHHDIX pelleHNil IaeT MIPEVMYIIeCTBO UX IIPUMEHEHNs B
IIPaKTHKe, C TOIEPAHTHOCTHIO HAllVIOHATbHBIX 3aKOHOMIATENIbCTB.

ITocKOMbKY CYILIeCTBYeT HPEeAIIOChIIKA O IIOTHOMOYNY apOUTPOB IPUHATD pellle-
HI€ O CBOEJ KOMIIeTeHIIMY, OCTAeTC S HAMTY YeTKVe M YHUPULUMPOBAHHBIE PEIIeHNS
B CBA3M CNIENYOIINX BOIPOCOB: Ec/i criop MoIeXXUT pacCMOTPEHNIO B ITOCTOSHHO
IeiCTBYIOLIEN apOUTPaXKHOI MHCTUTYLINY, PEIIAeTCs JIU JaHHbI BOIIPOC COCTaBOM
apOuTpaxka Wiy, B OIPeNe/IeHHON CTeIeHN, CaMUM apOUTPaKHBIM yUpeKIeHneM?
Kakoit mpaBoBOIf CHJION pacIoaraloT peueHns 06 aToM Borpoce? SIBsercs nmu pe-
IIeHNe apOuTpaXka 0 Ha/IMINN, VIV OTCYTCTBUM, €70 KOMIIETEHIVIIE OKOHYATe/TbHbIM
u o6s3aTenbHBIM? VIMeeT M CTOpOHA IPaBO Ha IOAAYy PAaBO3ALIUTHOTO TpeboBa-
HIA TOCYIAPCTBEHHOMY CYZly B CBA3M C PellleHNEM O NPUHATUY KOMIETEHIIVN, VTN
Ha pelleHre 06 OTCyTCTBUY ero KoMIeTeHIn? Ec/u Takoe paBo CyIIeCTBYeT, B Ka-
Kol paze pasbuparenbCTBa 3aMHTEPECOBAHHAS CTOPOHA MOXKET MMM HO/Ib30BATHCS?
CBOAUTCA M BOIPOC O KOMIIETEHIIMM K aBTOHOMHOMY XapaKTepy ¥ YCIOBUAM ap6u-
TPAXHOTO Coramennsa?

Kax BMEHO, MPMHIMI «KOMIIETEHIIMV-KOMIIETEHI» HeceT ¢ coboil 6ormee
CJIOXKHBIN BOIIPOC OT OCHOBHOJI AM/IEMMBI: IMeeT /I apOUTParK, KaK TPEeTeCKIIl CY,
IIPaBO CaMOCTOATEIbHO NPYHMMATD PEIIEHNA O CYLIECTBOBAHNMM CBOETO IOTHOMO-
4uA 71 paspellenysa KOHKPEeTHOTO IIPaBOBOr0 OTHOIIEHN — CIIOPa, B C/Ty4ae, KOrja
TaKoe IIPaBO OCHApMBaeT CTOPOHA B apOuUTpaxHOM IpousBogacTse. CyliecTByoL e
VICTOYHMKM IIpaBa, HAl[MIOHA/IbHOTO ¥ MEXXIYHAPOJHOIO XapaKTepa, He cofiepyKaT O -
HO3HAaYHOTO perynupoBaHys. Hayka, HOpMOTBOPYECTBO M IMpaKTMKa MEXIYHApO/-
HOT'O KOMMEpUYeCKOro apOuTpaska JO/DKHBI CTapaThCsl HATI COITTACOBAHHBIE OTBETHI
Ha OIIpefie/IeHHbIe BOIPOCHI, C LENIbI0 JOCTVDKEHNA IPAaBOBO M3BECTHOCTU B MEXK/Y-
HapOJJHOM TOProBOM 06oporTe.

186 A A. Koctun, HekoTopble Ipo6/eMpl MeXXAyHapOJHOro apburpaxa, Tpeteiickuit cyg, http://arbitrage.spb.ru/
jts/2000/3/art05.html
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LIMITATION PERIOD WITH RESPECT
TO INVESTOR-STATE CLAIMS

Dr. Sergei A. Voitovich'

International commercial arbitration and investor-state arbitration have many
common features, but there are also certain distinctions. One of such distinctions
concerns the degree to which the limitation issue is elaborated in international trade
law and in international investment law.

Generally, the rules on limitation determine whether a claim is time-barred.
The statute of limitations is an instrument of clarity, certainty and predictability in
adjudication of claims. The statute of limitations encourages “that parties promptly act
on their rights”; it is designed to protect parties from “stale and vexatious claims, and
to make an end to the possibility of litigation after the lapse of a reasonable time.”*

In the recently released award one of the investor-state tribunals examining the
disputable issue of statute of limitations in Ukrainian law, as part of the merits of the
case, noted that “in assessing time periods the courts enjoy a measure of discretion
but this has its limits as established by law”; “[t]he statute of limitations is one such
important limit”."*

A limitation period for claims is a legal institute typical for national jurisdictions.'
The substantive law which applies to a dispute should govern the limitation issue.
Apparently, this principle has deeper roots and probably more clarity in international
commercial arbitration than in investor-state arbitration.

Limitation period in international investment law

It may seem surprising that the modern international law does not contain gen-
eral rules on limitation with respect to international claims. There are several special
conventional rules on limitation in international humanitarian law'! and internation-
al trade law'*%. These conventions, however, do not apply to investor-state claims.

187 Sergei A. Voitovich - The Honoured Lawyer of Ukraine; Arbitrator of the ICAC at the Ukrainian Chamber of
Commerce and Industry; Partner, law and patent firm Grischenko & Partners; Candidate of legal science (Kyiv State
University); PhD (European University Institute, Florence).

188 See quotations from Lara K. Richards and Jason W. Burge. Analyzing the Applicability of Statutes of Limitations
in Arbitration. — Gonzaga Law Review, 2014, Vol. 49:2, p. 217.

189 Tatneft v. Ukraine (UNCITRAL), Award on the Merits, 29 July 2014, para. 232. It is interesting to note that in this
arbitration case the claimant raised the limitation issue as one of its major arguments against the respondent state, while
in the partly related London litigation against Ukrainian businessmen the same claimant faced the limitation issue in a dif-
ferent context as one of its major troubles (see PJSC Tatneft v. G. Bogolyubov, I. Kolomoisky, A. Yaroslavsky, P. Ovcharenko,
the Approved Judgment, London High Court of Justice, 8 November 2016, paras. 73-84).

190 E.g. in Ukraine statute of limitations is a legal institute of substantive law (see Articles 256-268 of the Civil Code
of Ukraine).

91 See e.g. the1968 UN Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes
Against Humanity; the 1974 European Convention on the Non-Applicability of Statutory Limitation to Crimes Against
Humanity and War Crimes.

192 The 1974 UN Convention on the Limitation Period in the International Sale of Goods.
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At the same time, one of the arbitral tribunals stated: “The principle of extinctive
prescription (bar of claims by lapse of time) is widely recognized as a general principle
of law constituting part of international law, and has been accepted and applied by
arbitral tribunals”'*?

International investment law, which is a sub-branch of international economic
law,"”* has no global convention on limitation period similar to the 1974 UN
Convention on the Limitation Period in the International Sale of Goods. Most
investment protection treaties (“IPTs”), especially the old ones, are silent on a
limitation issue.

On the other hand, a notable trend in international investment law is the inclusion
of special provisions on limitation periods as to investor-state claims into a number
of modern IPTs. The 1992 NAFTA treaty and the 1992 Canada-Czech Republic BIT
were the first IPTs containing such clauses.’”” The 2012 OECD Survey notes that the
proportion of treaties with special clauses on limitation period has started to increase
since 2004. However, in about 93% of the treaties allowing access to international
arbitration there is no explicit specification of a statute of limitations.'*

The modern IPTs set out various limitation periods. A statutory limit of three years
is the most typical one.”” Other limitation periods, for example, of two, four, five years
can also be found."®

The treaty provisions on limitation contemplate two forms of knowledge of the
breach or loss incurred - actual knowledge (what an investor-claimant in fact knew
at a given time) and constructive knowledge (what an investor-claimant should
have known at a given time). For the running of a limitation period to be triggered
it is sufficient that a claimant acquired either actual or constructive knowledge."

NAFTA Article 1116(2) is an example: “An investor may not make a claim if more
than three years have elapsed from the date on which the investor first acquired, or
should have first acquired, knowledge of the alleged breach and knowledge that the
investor has incurred loss or damage”

In this case the actual or constructive knowledge of both: (i) the alleged breach and
(ii) the loss or damage resulting from the alleged breach is of essence. Similar rules are

193 Grand River v. USA (NAFTA, UNCITRAL), Decision on Objections to Jurisdiction, 20 July 2006, para. 33.
194 See Sergei A. Voitovich. International Economic Organizations in the International Legal Process. Martinus
Nijhoft Publishers. Dordrecht/Boston/London, 1994, pp. 8-9.

195 The 2012 OECD Survey “Dispute Settlement Provisions in International Investment Agreements”, p. 18.

196 The 2012 OECD Survey “Dispute Settlement Provisions in International Investment Agreements’, p. 19.

197 E.g. NAFTA Articles 1116(2), 1117(2); CAFTA Article 10.18; the Investment Agreement for the COMESA
Common Investment Area, Article 28(2); the ASEAN Comprehensive Investment Agreement, Article 34(1)(a); the
China-Japan-Republic of Korea Investment Agreement, Article 15(11); the 2012 US Model BIT, Article 26; the 2015
Ukraine-Japan BIT, Article 18(6) and others.

198 The 2012 OECD Survey “Dispute Settlement Provisions in International Investment Agreements’, p. 19.

199 See e.g. Corona Materials v. Dominican Republic, ICSID Case ARB/(AF)/14/3, Award on the Respondent’s
Expedited Preliminary Objections in Accordance with Article 10.20.5 of the DR-CAFTA, 31 May 2016, paras. 193, 217.

200 NAFTA Article 1117(2), which deals with claims by an investor on behalf of an enterprise, is similar.
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provided in the US-Peru Trade Promotion Agreement,”' the Dominican Republic-
Central America-United States Free Trade Agreement (“DR-CAFTA”).2”

A somewhat different rule is set out in Article 9(7) of the China-South Korea BIT.?®
It requires actual or constructive knowledge of the incurred loss or damage, rather
than knowledge of the alleged breach.

An actual knowledge is a question of fact, and it shall be established on the firm
facts of the case. If the evidence before a tribunal is contradictory, finding of actual
knowledge may be problematic.***

In turn, the test of constructive knowledge does not exclude certain presumptions
having sufficient probative value based on the circumstances of the case. One of the
tribunals held with respect to constructive knowledge that it was appropriate to estab-
lish “what a reasonably prudent investor should have done in connection with exten-
sive investments and efforts” made by the claimants.”

Investor-state tribunals on statute of limitations under the IPTs

Given that NAFTA was one of the first IPTs with special limitation-related
provisions, it is not surprising that several NAFTA tribunals were the first to deal with
the limitation issues in investor-state disputes.

The Pope & Talbot v. Canada tribunal rejected Canada’s time-bar argument. The
tribunal’s analysis has shown the “critical requirement” with respect to knowledge of
loss: that “the loss has occurred and was known or should have been known by the
Investor, nor that it was or should should have been known that loss could or would
occur”?®

The Feldman v. Mexico tribunal held that the time at which the notice of arbitration
has been received by the Secretary-General of ICSID “is apt to interrupt the running
of limitation period under NAFTA Article 1117(2)”*7 This approach to calculate
backwards the limitation period from the date of receipt of a request for arbitration by
the Secretary-General of ICSID has been widely accepted. Also, the Feldman tribunal

201 Article 10.18.1 of the 2006 US-Peru Trade Promotion Agreement entitled “Conditions and Limitations on
Consent of Each Party” stipulates: “No claim may be submitted to arbitration under this Section if more than three
years have elapsed from the date on which the claimant first acquired, or should have first acquired, knowledge of the
breach alleged under Article 10.16.1 and knowledge that the claimant (for claims brought under Article 10.16.1(a)) or
the enterprise (for claims brought under Article 10.16.1(b)) has incurred loss or damage”.

202 Article 10.18.1 of the DR-CAFTA provides that a claim brought under Article 10.16 shall be submitted
to arbitration within three years following the date on which the claimant (a) acquired, or should have acquired,
knowledge of the alleged breach; and (b) acquired, or should have acquired, knowledge of the loss or damage incurred.

203 Article 9(7) of the China-South Korea BIT: “An investor may not make a claim pursuant to paragraph 3 of this
Article if more than three years have elapsed from the date on which the investor first acquired, or should have first
acquired, knowledge that the investor had incurred loss or damage”

204 See e.g. Grand River v. USA (NAFTA, UNCITRAL), Decision on Objections to Jurisdiction, 20 July 2006, para. 57.

205 Grand River v. USA (NAFTA, UNCITRAL), Decision on Objections to Jurisdiction, 20 July 2006, para. 66.

206 pope & Talbot v. Canada, (NAFTA, UNCITRAL), Award in Relation to Preliminary Motion by Government of
Canada to Strike Paras. 34 and 103 of the Statement of Claim from the Record, 24 February 2000, para. 12.

207 Feldman v. Mexico, NAFTA, ICSID Case No. ARB/(AF)/99/1, Interim Decision on Preliminary Jurisdictional
Issues, 6 December 2000, para. 44.
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found that NAFTA Article 1117(2) does not provide for any suspension, prolongation
or other qualification of the three-year period of limitation.?*®

In Mondev v. USA the tribunal rejected the respondent’s argument that claims at
issue were time-barred, but it made a notable finding that “[a] claimant may know that
it has suffered loss or damage even if the extent or quantification of the loss or damage
is still unclear””

Grand River v. USA is one of the first NAFTA cases in which the tribunal held
that the claims were partly dismissed as barred by NAFTA Articles 1116(2) and
1117(2).2"° The tribunal established that the requisite knowledge had two elements:
(a) knowledge of the alleged breach and (b) knowledge that the investor has incurred
loss or damage.”"! Due to the contradictory evidence, the tribunal could find no actual
knowledge of measures potentially affecting the claimants.*’> However, the tribunal
attributed constructive knowledge to the claimants. As the experienced participants
in the tobacco industry, in the view of the tribunal, claimants should have known
relevant laws and other state actions prior to a given date, three years before they filed
their claim, as well as they should have known of the suffered loss or damage (even if
the exact amount of such loss or damage “may not become known until some future
time”).?"* This case has also shown that it is not uniformly taken which party bears
the burden of proof of the facts to establish that the claims fall within the limitation
period.*"*

In UPS v. Canada the tribunal agreed with the claimant that its claims were not
time-barred with respect to the continuing breaches. The tribunal held that “continuing
courses of conduct constitute continuing breaches of legal obligations and renew the
limitation period accordingly”* It was noted by one commentator that this finding
was different from the conclusion of the Grand River tribunal that once the claimant
knew of the breach and the damage, the limitation period began to run.*'* Notably,
the U.S interpretation of a similar treaty provision in the other (non-NAFTA) case
stated that the finding of the UPS v Canada tribunal, regarding the renewal of claims

208 Feldman v. Mexico, NAFTA, ICSID Case No. ARB/(AF)/99/1, Award, 16 December 2002, paras. 58, 63.

209 Mondev v. USA, ICSID Case No. ARB/(AF)/99/2, Award, 11 October 2002, para. 87.

210 See the detailed analysis of limitation issues in this case in: Andrea K. Bjorklund. Waiver of Local Remedies and
Limitation Periods. Waste Management v. Mexico I, ICSID Case No. ARB(AF)98/2; Grand River v. US, UNCITRAL - In:
Building International Investment Law. The First 50 Years of ICSID. Edited by Meg Kinnear, Geraldine R. Fischer, Jara
Minguez Almeida, Luisa Fernanda Torres, Mairée Uran Bidegain. Wolters Kluwer, 2016, pp. 244-250.

211 Grand River v. USA (NAFTA, UNCITRAL), Decision on Objections to Jurisdiction, 20 July 2006, para. 38. A
similar, quite obvious conclusion was earlier reached by the Pope & Talbot tribunal (supra note X, para. 11).

212 See e.g. Grand River v.USA (NAFTA, UNCITRAL), Decision on Objections to Jurisdiction, 20 July 2006, para. 57.

213 See e.g. Grand River v.USA (NAFTA, UNCITRAL), Decision on Objections to Jurisdiction, 20 July 2006, paras.
71,77, 83.

214 See e.g. Grand River v. USA (NAFTA, UNCITRAL), Decision on Objections to Jurisdiction, 20 July 2006, para. 37.

215 UPS v Canada, (NAFTA, UNCITRAL), Award on the Merits, 24 May 2007.para. 28.

216 Andrea K. Bjorklund. Waiver of Local Remedies and Limitation Periods.Waste Management v. Mexico I, ICSID
Case No. ARB(AF)98/2; Grand River v. US, UNCITRAL - In: Building International Investment Law. The First 50
Years of ICSID. Edited by Meg Kinnear, Geraldine R. Fischer, Jara Minguez Almeida, Luisa Fernanda Torres, Mairée
Uran Bidegain. Wolters Kluwer, 2016, p. 247.
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limitation period by continuing courses of conduct constituting continuing breaches,
was misplaced.?”

The non-NAFTA tribunals have also contributed to the development of the case
law on limitation.?*®

A recent example of a tribunal’s finding that an investor-state claim is time-barred
is the award in Corona Materials v. Dominican Republic under the “DR-CAFTA” In its
preliminary objections the respondent state requested the tribunal to declare that it
lacked jurisdiction ratione temporis to hear this dispute given that the claimant’s claims
fell outside the three-year period stipulated by Article 10.18.1 of the DR-CAFTA.**

Notably, Article 10.18.1 of the DR-CAFTA establishing the three-year limitation
period is entitled “Conditions and Limitations on Consent of Each Party”. This means
that the observance of the limitation period is a condition precedent for a consent of
a party. It is common knowledge that a lack of a party’s consent for arbitration is fatal
for jurisdiction ratione voluntatis of the tribunal.

Ultimately the tribunal concluded that the claimant failed to submit its
claims to arbitration within the time limit set out in DR-CAFTA Article 10.18.1
(Award, para. 237), and respectively the tribunal had no jurisdiction over the claims
(Award, para. 280.1). The tribunal did not specify whether it lacked jurisdiction ratione
voluntatis or jurisdiction ratione temporis as claimed by the respondent state.

Whether or not domestic statutes of limitations may apply to investor-state
claims?

When an investor-state dispute is governed by a treaty which does not contain
provisions on limitation (e.g. the ECT, many bilateral investment treaties (“BITs”)),
the question may arise whether or not the domestic law limitation period of the parties
to a dispute should apply. Arbitral tribunals are not uniform on this matter.

Investment tribunals considering that domestic law terms of limitation may not apply
to investor-state disputes

Some of the tribunals consider that domestic law terms of limitation may not apply
to international investor-state disputes. In Maffezini v. Spain the tribunal found that
a one-year statute of limitation under the law of Spain, which applied to claims for
compensatory damages against the State, could not “apply to claims filed under the
ICSID Convention™** This finding was made without special reasoning.

217 Corona Materials v. Dominican Republic, ICSID Case ARB/(AF)/14/3, Award on the Respondent’s Expedited
Preliminary Objections in Accordance with Article 10.20.5 of the DR-CAFTA, 31 May 2016, para. 173.

218 E.g. the UNCITRAL tribunal considered a potential possibility of bringing a time-barred claim by an investor
within the framework of jurisdictional objections raised by the respondent state (Renco Group v. Peru, UNCITRAL
Case, Partial Award on Jurisdiction, 15 July 2016, paras. 184-188). In the other recent case Ansung v. China under the
China-South Korea BIT, the tribunal found that the claim was time-barred and, as such, was “manifestly without legal
merit” (Ansung Housing Co. v. China, ICSID Case ARB/14/25, Award, 9 March 2017, para. 122).

219 Corona Materials v. Dominican Republic, ICSID Case ARB/(AF)/14/3, Award on the Respondent’s Expedited
Preliminary Objections in Accordance with Article 10.20.5 of the DR-CAFTA, 31 May 2016, para. 57.

220 Maffezini v. Spain, ICSID Case ARB/97/7, Award, 13 November 2000,paras. 92-93 — In: 5 ICSID Reports, p. 438.
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In Link-Trading JSC v. Moldova, under the Moldova-US BIT, the respondent state
argued that claimant’s action was time-barred by virtue of a one-year prescription period
applicable to certain civil law claims under the law of Moldova. Claimant referred to a
three-year limitation period under Moldovan law. The tribunal considered “both such
prescription periods to be inapplicable to the present action since this is not an action
for breach of contract under Moldovan civil law, but for violation of the State’s treaty
obligations as defined in the Investment Protection Treaty. The Treaty contains no
applicable prescription period”*' However, if a treaty contains no applicable limitation
period, would it mean that the treaty claim has no prescription period at all?

The Wena v. Egypt tribunal made reference to Alan Craig v. Ministry of Energy
of Iran, Chamber Three of the Iran-US Claims Tribunal which declined to apply an
Iranian statute of limitations stating that “[m]unicipal statutes of limitation have not
been considered as binding on claims before an international tribunal’?** The Wena
award also noted “the general, well-established international principle recognized
since before the Gentini case” heard in 1903 “that municipal statutes of limitation do
not bind claims before an international tribunal (although tribunals are entitled to
consider such statutes as well as equitable principles of prescription when handling
untimely claims)”?**

However, it is interesting to note that the umpire in Gentini case dismissed a thirty-
year old claim: “Local laws of prescription cannot be invoked to defeat an international
claim. Nevertheless, the principle of prescription will be recognized internationally,
and equity will forbid the recognition of stale and secret claims”. Also, “[t]he umpire,
while disallowing the claim, expresses no opinion as to the number of years constituting
sufficient prescription to defeat claims against governments in an international court.
Each must be decided according to its special conditions”***

Investment tribunals that applied domestic law statutes of limitations

On the other hand, some arbitral tribunals applied a substantive law of a BIT party
in the absence of any provision on limitation period in the BIT itself.

In Nagel v. Czech Republic under the Czech Republic-UK BIT, the tribunal
concluded: “That the Investment Treaty does not expressly provide for a statute of
limitations for claims brought under the Treaty does not mean that the Treaty claim
has no prescription period. It is illogical to suggest that the Czech Republic and the
United Kingdom would have entered into a treaty that permitted claims to be brought
beyond their own statutes of limitations”** Based on general conflict of law principles,
the tribunal considered first of all the law of the state with which the contract at issue

21 Link-Trading Joint Stock Company v. Department for Customs Control of the Republic of Moldova, UNCITRAL
Case, Final Award,18 April 2002, para. 62.

222 Wena v. Egypt, ICSID Case ARB/98/4, Award, 8 December 2000, para. 106 — In: 6 ICSID Reports, p. 121, fn. 255.

223 Wena v. Egypt, ICSID Case ARB/98/4, Award, 8 December 2000, paras. 106-107 - In: 6 ICSID Reports, p. 121.

224 Gentini Case, Italy - Venezuela Claims Commission, Reports of International Arbitral Awards, 1903, UN 2006,
pp. 551, 561.

225 Nagel v. Czech Republic, SCC Case 49/2002, Final Award, 9 September 2003, para. 258. It was noted in this
award that other tribunals also applied the substantive law of a contracting party to a BIT in the absence of an express
provision in the treaty (para. 254).
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had the most significant connection, which was the law of the Czech Republic.”** In
addition, the tribunal in Nagel v. Czech Republic found that the claims in question were
time-barred under the statute of limitations of English law.?” Therefore, in that case
the claims were ultimately time-barred under the laws of both state parties to the BIT.

In Bogdanov v. Moldova under the Moldova-Russian Federation BIT, the tribunal
accepted the respondent’s argument that the charges for the year 2005 were time-
barred. The treaty itself did not say anything about limitation as regards claims based
on the treaty. The sole arbitrator found that “the limitation period applying under
the laws of either Contracting Party must be applicable lest claims could be made
indefinitely. Mr. Bogdanov does not contest that the limitation period is 3 years under
Moldovan law and does not invoke any provisions of Russian law which would entail
a longer period”**

Conclusion

The substantive law which applies to a dispute governs, among others, the limitation
issue. In commercial disputes this is a domestic law which applies by virtue of the par-
ties’ choice or by the application of conflict of law rules, as well as the 1974 UN Con-
vention on the Limitation Period in the International Sale of Goods within the scope
of its application.

In investor-state disputes there is no general international treaty on limitation
similar to the 1974 UN Convention in international trade law. Accordingly, the law
governing an investor-state dispute, including the limitation issue, is a respective
IPT plus customary international law, as well as and/or a domestic law of a party to a
dispute chosen by an arbitral tribunal.

Itis difficult to identify rules of customary international law on limitation. However,
some arbitral tribunals believe that the principle of prescription is to be recognized
internationally.

At present, some IPTs expressly regulate limitation periods, while other IPTs do
not. In the author’s view, the absence of limitation-related provisions in the govern-
ing treaty with respect to a particular investor-state dispute may be characterized as
a lacuna in international investment treaty law. Prescription is an instrument of cer-
tainty with respect to asserting claims in most legal systems.”” The lack of clarity on
limitation in investment disputes makes the entire system of resolution of such dis-
putes less predictable.

226 Nagel v. Czech Republic, SCC Case 49/2002, Final Award, 9 September 2003, para. 252.

227 Nagel v. Czech Republic, SCC Case 49/2002, Final Award, 9 September 2003, para. 259.

228 Bogdanov v. Moldova, SCC Case 114/2009, Final Arbitral Award, 30 March 2010, para. 94.

229 The commentary to the 1974 UN Convention on the Limitation Period in the International Sale of Goods states:
“Most legal systems limit or prescribe a claim from being asserted after the lapse of a specified period of time to prevent
the institution of legal proceedings at such a late date that the evidence relating to the claim is likely to be unreliable or
lost and to protect against the uncertainty that would result if a party were to remain exposed to unasserted claims for
an extensive period of time”.
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Several solutions are possible. The best scenario is to have special provisions on
limitation in an IPT which governs the dispute. The number of such modern treaties is
gradually increasing, although many IPTs still remain silent on limitation.

If there are no treaty rules on limitation, certain tribunals have proposed that the
domestic law statutes of limitation of the parties to dispute may apply.

In the ICSID cases a proper guidance is the rule of Article 42(1) of the ICSID
Convention which expressly refers to the law of the Contracting State party to the
dispute in the absence of the agreed by the parties rules of law for a tribunal to decide
a dispute.?’

In the non-ICSID cases arbitral tribunals deciding on a proper law to be applied
may consider various factors, including the law of the state with which the investment/
contract at issue has the most significant connection.

The other simple and reasonable solution might be a uniform limitation period for
investor-state disputes provided in a multilateral international treaty by the analogy to
the 1974 UN Convention on the Limitation Period in the International Sale of Goods.
However, whether modern states are prepared to any such multilateral treaty regula-
tion is questionable. One may recall the differences which, “for a long time, have pre-
vented the negotiation and the adoption of a general convention on the regulation of
foreign investment”*!

230 Article 42(1) of the ICSID Convention reads: “The Tribunal shall decide a dispute in accordance with such
rules of law as may be agreed by the parties. In the absence of such agreement, the Tribunal shall apply the law of the
Contracting State party to the dispute (including its rules of the conflict of laws) and such rules of international law as
may be applicable”

231 Legal Aspects of Recourse to Arbitration by an Investor Against the Authorities of the Host State under Inter-
State Treaties. — Resolution of the Institute of International Law, 13 September 2013, p. 1.
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HYBRID ARBITRAION CLAUSES: A VIEW FROM THE DNIPRO
Sergiy Gryshko*?

“Hybrid” (also known as “asymmetrical’, “optional”, “split” or “unilateral”)
arbitration clauses have come to prominence in recent years. Arguably, they have been
in use for far longer time but it is only recently that smart parties have started to chal-
lenge those before national courts. A typical hybrid arbitration clause is one by virtue
of which one party can choose at its will whether to apply to the court or bring arbitra-
tion against the other party in case of any dispute contemplated by such arbitration
clause whereas the other can only litigate or arbitrate the dispute in question.”**

Hybrid arbitration clauses are particularly common in banking where lenders want
to have as much flexibility as possible restricting venues available to the borrowers’ at
the same time.”* The question or, rather, a set of questions which took centre stage in
all set-aside litigations involving hybrid clauses appears to be whether the asymmetry of
remedies inherent in hybrid clauses voids of the parties’ agreement to arbitrate?

It comes as no great surprise that different national legal systems give differ-
ent answers to this question. Courts of some States* have held that hybrid clauses
are valid and enforceable*® while many others*” have taken the view that those are
unconscionable.””® There is a third category of countries*® which have recognised

232 Sergiy Gryshko - Partner, Redcliffe Partners LLC, recommended arbitrator of the International Commercial
Arbitration Court at the Ukrainian Chamber of Commerce and Industry

233 See Deyan Draguev, Unilateral Jurisdiction Clauses: The Case for Invalidity, Severability or Enforceability, in 31
J.Int.Arb. 1, p. 23

234 See e.g. Gary Born, International Arbitration and Forum Selection Agreements: Drafting and Enforcing, 3d
Edition, Kluwer Law International, 2010, p. 29

235 This is the position which, according to commentators, has been taken by the courts in the United Kingdom,
United States, Spain and Singapore

236 See e.g. United Kingdom: Pittalis v Sherefettin [1986] 1 QB 868 “There is a fully bilateral agreement which
constitutes a contract to refer. The fact that the option is exercisable by one of the parties only seems to me to be
irrelevant. The arrangement suits both parties”; NB Three Shipping Ltd. v Harebell Shipping Ltd ComC (Bailii, [2004]
EWHC 2001 (Comm)) “[a] one sided choice of arbitration is sufficient”; Law Debenture Trust Corp Plc v Elektrim
Finance BV [2005] APPL.R. 07/01 “Law Debenture has the right to start proceedings despite (“notwithstanding”)
the arbitration provision in clause 29.2”; Mauritius Commercial Bank Limited v Hestia Holdings Limited & Another
[2013] EWHC 1328 (Comm); [2013] 2 Lloyd’s Rep. 121 As Professor Fentiman has observed in a recent article in
the Cambridge Law Journal entitled “Universal jurisdiction agreements in Europe” (CLJ (2013) 72 (1) 24-27): “Such
unilaterally non-exclusive clauses are ubiquitous in the financial markets. They ensure that creditors can always litigate
in a debtor’s home court, or where its assets are located. They also contribute to the readiness of banks to provide
finance, and reduce the cost of such finance to debtors, by minimising the risk that a debtor’s obligations will be
unenforceable. Such agreements are valid in English law... Indeed despite their asymmetric, optional character it is
difficult to conceive how their validity could be impugned or what policy might justify doing so...”; Spain: AP Madrid,
Auto 147/2013; Singapore: Insigma Technology Co Ltd v Alstom Technology Ltd [2009] SGCA 24; Italy: decision of
the Supreme Court in case No.5705 dated 11 April 2012, Grinka in liquidazione v. Intesa San Paolo, Simest, HSBC;
decision of the Milan Court of Appeal dated 22 September 2011, Sportal Italia v. Microsoft Corporation; China:
INVISTA Technologies Sarl v. Zhejiang Yisheng Petrochemical Co. Ltd;

237 Such as courts in Poland, Bulgaria and Russia.

238 See e.g. Bulgaria: Judgment No. 71 dated 2 September 2011 in commercial case No. 1193/2010 by the Bulgarian
Supreme Court of Cassation, Commercial Chamber; Russia: CJSC Russian Telephone Company v Sony Ericsson
Mobile Communications Rus LLC, Russian Federation, Supreme Arbitrazh Court 19 June 2012;

239 'This is the position in France and Germany
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dispute resolution clauses conferring unilateral rights of forum selection provided that
certain criteria are met.**’

Ukrainian courts have also had a chance to test hybrid arbitration clauses. This pa-
per intends to provide an overview of Ukrainian law on hybrid arbitration clauses. In sec-
tion I it provides analysis of the statutory framework for arbitration in Ukraine. In section
IT it deals with the case law of the Ukrainian courts. Section III provides analysis of the
Ukrainian case law on hybrid arbitration clauses with the conclusion that Ukrainian law
recognises the enforceability of unilateral arbitration agreements in business transactions.

I. Overview of the Statutory Framework for Arbitration

Ukraine has dual legal regime for arbitration. It has Law On Arbitration (the
2004 Domestic Arbitration Law) and Ukrainian Law on International Commercial
Arbitration (the 1994 International Arbitration Law) which govern domestic arbitra-
tion and international arbitration respectively. This paper focuses on the 1994 Interna-
tional Arbitration Law.

The constitutional framework for arbitration in Ukraine is set forth in what is now
Article 55(6) of the Constitution of Ukraine which reads as follows:

“Each person has a right to protect his rights and freedoms from violations and
unlawful encroachments by any means not forbidden by the law.”

This provision was interpreted by the Constitutional Court of Ukraine in 2008 as
embracing a parties right to refer disputes to arbitration.”' Even though this case dealt
with the 2004 Domestic Arbitration Law, the Constitutional Court made broad refer-
ences to international recognition of arbitration including the 1961 Geneva Convention
on International Commercial Arbitration and case law of the European Court of Human
Rights. Thus, the Constitutional Court of Ukraine thereby elevated the right to arbitra-
tion to the level of a constitutional right. This 2008 ruling would end up playing a vital
role in the making the Ukrainian case law of hybrid arbitration clauses.

It is common place among scholars and practitioners that the 1994 International
Arbitration Law is based on the 1985 UNCITRAL Model Law. However, they often ne-
glect to mention that the Ukrainian law has closely followed the philosophy and even
language of its 1993 Russian peer. Despite such similar language the implementation
of these laws in Ukraine and Russia has yielded a stark contrast in many respects, in-
cluding with respect to hybrid arbitration clauses.

Neither Russian statutes, nor 1994 International Arbitration Law have any regulations
on hybrid arbitration clauses. However, as mentioned above, Russian case law after the
well-known decision in the Sony Ericsson case**? regards unilateral arbitration clauses as
invalid. As one will see below, the situation in Ukraine is totally different.

240 See Allana, Zakira, Asymmetrical jurisdiction clauses in international dispute resolution, 23 August 2016,
Available at: http://www.fieldfisher.com/publications/2016/08/asymmetrical-jurisdiction-clauses-in-international-
dispute-resolution#sthash.qSbqUdL2.dpbs

241 Constitutional Court of Ukraine, Ruling 1-rp/2008 of 10 January 2008 in case No. 1-3/2008, par. 3.1

242 The Presidium of the Higher Arbitrzh Court of the Russian Federation, Resolution VAS-1831/12 in case
No. A40-49223/11-112-401 brought on the application of Russkaya Telefonnaya Kompaniya (RTK) against Sony
Ericsson Mobile Communications Rus (Sony Ericsson).
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II. Ukrainian Case Law on Hybrid Arbitration Clauses

The Ukrainian commercial courts had first dealt with hybrid arbitration clauses at
least as early as 2011. In one of the cases, the Ukrainian commercial courts, including
the Higher Commercial Court (the cassation court for commercial matters), asserted
jurisdiction over a leasing contract with hybrid arbitration clause which provided for
a default arbitration scenario and lessor’s unilateral right to bring a claim to Ukrainian
commercial courts.”® However, the issue of enforceability of the hybrid clauses was
not discussed at any length by the courts in that matter.

The chance to give a proper analysis of the unilateral right to bring a lawsuit in the
Ukrainian courts pursuant to a hybrid arbitration clause would come in 2013 when the
Higher Commercial Court was specifically requested to decide on the motion to dis-
miss the case and refer parties to arbitration based on Article 8 of the 1994 International
Arbitration Law which has the same wording as Article 8 of the 1985 UNCITRAL Model
Law. The matter concerned a lawsuit brought by a lessor against the lessee under a finan-
cial leasing contract for recovery of outstanding debt. The leasing contact provided for
the lessor’s unilateral right to issue proceedings in commercial courts of Ukraine not-
withstanding the otherwise applicable arbitration clause. The respondent lessee filed a
motion to dismiss the case and refer parties to arbitration. In a somewhat vague manner,
the Higher Commercial Court reasoned that

“Agreement of the parties to submit a dispute to neutrals (arbitration) stipulated by
Article 12(2) of the Code of Commercial Procedure cannot be deemed a waiver of the
right to apply to the commercial court for the protection of rights or interests protected by
the law since that would be contrary to principles of the judicial protection of rights and
freedoms of the man and citizen declared in Article 55 of the Constitution of Ukraine,
pursuant to which each has a right protect his rights and freedoms from violations
and unlawful encroachments by any means not forbidden by the law, as well as to
principles stipulated by Article 8 of the Constitution of Ukraine concerning guarantees of
applying to the court for protection of the constitutional rights and freedoms of the men
and citizen directly on the basis of the Constitution. [...]

Article 627 of the Civil Code provides that [...] parties enjoy liberty in terms of entering
into a contract, choosing a contracting party and determining terms of the contract with
the account being taken of the requirements of this Code, other acts of civil legislation,
trade customs, reasonableness and fairness.”*** (emphasis in the original)

Based on the above reasoning and “considering the nature of the relationship
between the parties” the Higher Commercial Court upheld the appellate court’s deci-
sion to deny the motion to dismiss the proceeding. To the best of the author’s knowl-
edge the Higher Commercial Court has adhered to the view that a unilateral right to
bring lawsuits in the courts of law pursuant to hybrid arbitration clauses is enforceable
ever after.

243 The Higher Commercial Court, Judgement of 20 September 2011, case no. 14/45 available at
http://www.reyestr.court.gov.ua/Review/18762250

244 The Higher Commercial Court, Judgement of 7 March 2013, case no. 3/5027/496/2011 available at
http://www.reyestr.court.gov.ua/Review/29784623
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In 2014, the Higher Commercial Court faced a slightly different question, namely
whether the party which is bound by the arbitration agreement may be put on the
equal footing with the party which has the unilateral option of suing in the Ukrainian
courts. In other words, the central question was whether the inherent asymmetry of
the hybrid clause can be corrected by allowing the other party to bring a claim in
circumvention of the arbitration clause. In that matter, the guarantor brought a claim
for the declaratory relief that its guarantee to the lender under the loan had terminat-
ed. However, the Higher Commercial Court expressly recognised that only the lender
was vested with the discretion to choose between arbitration and competent commer-
cial courts of Ukraine and upheld the respondent’s motion to dismiss the case finding
that since the guarantor, by contrast with the bank, was not granted the unilateral right
to bring proceedings before the State courts.*** As a result, the court held, the guaran-
tor was bound by the arbitration agreement and the matter was dismissed based on
Article 8 of the 1994 International Arbitration Law.

III. Analysis of the Ukrainian Case Law on Hybrid Arbitration Clauses

The cited case law of the Higher Commercial Court confirms that hybrid arbitration
clauses are perfectly enforceable in business transactions. The judgments of the Higher
Commercial Court imply that parties’ agreement to vest one party to a contract with
the broader rights to pursue legal claims than the other must be respected inasmuch
as (i) the right to the judicial protection cannot be waived, (ii) arbitration supplements
judicial protection of contractual rights rather than ousts it, and (iii) parties have freely
agreed to that specific mode of having their differences determined in such a manner.

It is posited that, despite certain ambiguity, this jurisprudence is a product of the
correct application of both Ukrainian constitutional principles and principles of con-
tractual law. Indeed, it is well-established principle of Ukrainian law that parties can
enter into any agreement as long as it reflects their free will and does not run afoul of
the legislation, business customs and reasonableness and fairness.

That said, the situation could be different if the parties could be shown to have
large disparities in bargaining power, i.e. where it could be shown that the agreement
had not been freely reached and was, as a result, unconscionable. An example of such
unconscionable bargain would be a hybrid arbitration clause for the benefit of the
stronger party in a contract between a consumer and trader. However, consumer con-
tracts are excluded from the application of the 1994 International Arbitration Law, so
this scenario does not appear likely.

Apparently, in the eye of the Ukrainian courts, hybrid arbitration clauses are
completely valid and enforceable in business contracts. Andrightlyso.

245> The Higher Commercial Court, Judgement of 24 September 2014, case no. 910/3425/13 available at
http://www.reyestr.court.gov.ua/Review/40578086#
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APBUTPAMHOE COINTALUEHVE U 3AMEHA CTOPOHbI B OBA3ATEJIbCTBE,
AENCTBUTEJNIbHOCTb APBUTPAXKHOIO COIMALLUEHUA B OTHOLUEHUN
Jinld, KOTOPbIE EFO HE NOAMNMNCbLIBAJIN

Pysca Heanosa**

L

Ba’kHO OTMeTHUTBD, YTO 6ONrapcKMit 3aKOH 0 MeX/[yHapOJHOM TOPTOBOM apbuTpa-
JKe He COJIep>KUT KOHKPETHOT'O NPAaBOBOTI0 PEryIMpOBaHNUsA BOIPOCA O JIeiCTBUNU ap-
OUTPa>KHOTO COITIAIIEHNMA B OTHOILIEHWM JIVILI, KOTOPbIE €T0 He MOJIICHIBAINL.

9TOT BOIPOC TaKKe He ObUI IPEIMETOM CAMOCTOATEIBHOIO TEOPETUYECKOTO
UCCTIelOBaHMA.

OH BO3HUK B apOUTPaXKHOII IIPaKTHKe B KOHIIE ITPOIIOTO BEKA, I YMCIIO CITYYaes,
korga Apburpaxknslit cyn npu bonrapckoit TITIT BeiHYX/ieH 0BT BBICKA3bIBaTbCS B
OTHOILIEHNM CBOEI KOMIIETEHLIMM IO PACCMOTPEHMIO JICKA, TPEbABJIEHHOTO JINI[OM,
He ABJIAIOIVMCS CTOPOHOII 110 apOUTPa’KHOMY COITIAIIEHNIO, HA KOTOPOE OHO CChIIa-
€TCsl, 3HAYUTETbHO YBENNYMIOCD.

C BbIHeCEHMeM apOMTPaXKHbIX PElIeHMNII, KOIIa B KOHKPETHBIX CITy4asax apOonuTpax
IpU3HaBas ce0s KOMIETeHTHBIM PAacCMaTpyBaTh UCK, (OpMMpPOBaIach U cygebHas
IpaKTUKa.

Cunraro yMeCTHBIM IIPMBECTH [BAa HOPMAaTUBHO YPEryIMPOBAHHBIX II0/IOKEHNA
B 60/IrapcKOM 3aKOHe O MEeXIyHapOJHOM TOProBOM apburpaxe (B JalbHeilIeM —
3MTA), KOTOpbIiI C He3HAYMTENbHBIMM OTK/IOHEHUAMM BOCHpPOM3BOAUT TunoBoit
saxoH IOHCUTPAJIL

Bo-nepsvix, ApOuTpakHBII Cyj oOmafaeT TaK HasbIBAeMON «KOMIIETEHI[MeN
OTHOCUTENbHO KoMneTeHIyn». CormacHo cT. 19 3MTA ApOurpaskHbIil Cyl MOXeT
CaMOCTOSITE/IbHO BBIHECTH ITOCTAHOBJIEHNE O CBOEI KOMIIETEHIINN, X 3TO IIOJTHOMO-
YJie He MOXKeT ObITh MCK/IIOYEHO IO BOJIe CTOPOH. ApOUTPasKHBIN Cy/ IPOBepseT Ha-
Nn4ye ¥ AeVICTBUTETbHOCTD apOUTPasKHOTO COIIAllIeH 1. DTO KacaeTcs, IIPex/ie Bee-
ro, apOUTpPaOMIBHOCTH CIIOPa, IIEPEJAHHOTO Ha PACCMOTPeHNe B ApOUTPaXKHBII CYJ,.
C nocneguymy namenenusivu I'TIK u coorBercTBenHO 3MTA K HeapO6UTpabUIbHBIM
criopaM Jo0aBUIINCD U Te, IO KOTOPBIM OJIHA U3 CTOPOH AB/IAETCA MOTpebuTeneM co-
I7IACHO MaTepMaIbHO-IIPABOBOMY JOTOBOPY, KOTOPBII ABIAETCA MCTOYHMKOM CIIOp-
HOTO MaTepUaIbHOTrO IPAaBOOTHOIIEHNA. ApOUTpaskHOE COITIallIeH e II0 HeapOuTpa-
OVIbHBIM CIIOpaM SBJIAETCSA HeleICTBUTEIbHBIM. [0 TakyMM criopaM HefioIyCTUMO 1
3aK/TI0YeHNe apOUTPaXKHOTO COIIALIeHNS Yepe3 KOHKTIOeHTHbIe IeVICTBUA — CT. 7,
1. 3 3MTA. Apb6utpax BBIHOCUT ITIOCTAHOBJIEHVE O CBOEJ KOMIIETEHIL[MN U B CITy-
Jasx, KOIfla apOuTpaXKkHOe COITAIlleHNe OCTIapMBaeTCsA OTBETYMKOM 110 OCHOBAHMUAM,
KOTOpbIE He BElyT K €r0 HMYTOKHOCTHU — HaIpUMep, IIOPOK BOJM TP 3aK/ITI0YEHII

246 Pyyka VIBaHOBa — 3aMeCTUTENb TIpeficenarens ApOUTpakHOro cysa npyu Bonarapckoii TOproBo-mpoMblILIIeH-
HOIT mmajiaTe, Ipogeccop, JOKTOp Mpasa.
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CoIIallleHusA, OTCYTCTBME HaJJIe)KalUX IIOJTHOMOYMII Y IPEACTaBUTENA CTOPOHBI,
IO CABIIIETO cormamenue u T.. (cT. 19, m. 1 3MTA).

Bo-smopuix, pelieHne apOuTpaxka, MECTOHAXOX/JeHIe KOTOPOTO HAXOJUTCS Ha Tep-
putopun Pecriybnukm Bonrapus, ocHOBaHHOe Ha He3aK/TIOUEHHOM MEX[y CTOPOHaMU
VTN HENEICTBUTENIbHOM apOUTPaKHOM COITIAIIEHNH, TIO[JIEXKUT OTMEHE MO MCKOBO-
MY 3asABJIEHNIO CTOPOHBI, [IIs1 KOTOPOM pellleHNe ABIAETCA HEBBITONHBIM, — CT. 47, 1. 1,
T. 2 3MTA. ITpou3BOACTBO 1O 3asBNEHNI0 00 OTMEHe SB/ISIETCSI OJfHOMHCTAHIIVIOHHBIM.
KoMIeTeHTHBIM pacCMaTpUBATh 9TOT UCK SIBJIAETCA BepXOBHBIN KacCallIOHHBII CYyH, Ybe
pellieHNe ABIACTCST OKOHUAaTeNbHbIM. COITIACHO 6OITapCKOMY 3aKOHOJATENbCTBY CTOPO-
HBI He MOTYT I10 B3aIMHOMY COITIACUIO MCK/TIOYUTb BO3MOXKHOCTb OTMEHBI apOUTPasKHO-
IO pelleHNA.

IL.

1. ApbuTpaxkHOe COIJalleHe TIOPOXK/jaeT KOMIIETEHIINMIO apOuTpaska TOIbKO II0
OTHOLIEHMIO K KOHKPETHOMY MaTepMajibHO-IIPAaBOBOMY CIIOPY, MHAMBUYaIN3UPO-
BaHHOMY B apOuTpa>kHOM cornaureHyy. HopmanbHbIM cunTaeTcs, KOrja CTOpOHaMu
0 apOUTPaKHOMY COITIALIEHNIO AB/IAITCA CTOPOHBI [0 MaTepyaTbHOMY IPaBOOT-
HOUIEHNIO, B CBA3M C KOTOPBIM BO3HMK CIOP. DTO MOJIOXKEHME OTHOCUTCA KaK K CIIy-
4aAM, KOI7la COIVIallleHNe BK/IIOYEHO B JIOTOBOP B BUJI€ OTOBOPKM, TaK ¥ KOIZIa OHO
0opMIIEHO 1 3aK/TI0YEHO B BUJiE OTAEIBHOTIO COITIALICHMA.

B MaTepuaibHOM ITPaBOOTHOUIEHUY, B CBA3M C KOTOPHIM BO3HUK CIIOP, BO3/IOXKEH-
HBIJT Ha apOUTPaXK, MOTYT HACTYIIUTb U3MEHEHNS — KaK B COfep>KaHUM IIPaB 1 00s-
3aHHOCTeJ CTOPOH 3TOTO IIPaBOOTHOIIEHNM A, TaK ¥ 110 OTHOIIEHNIO K €T0 CyO'beKTaM.

Ap6OuTpakHas IpaKTHKa B IIOC/IETHNUE TOABI BCe Yallle CTA/NKUBAETCA C 3aMEHON
CTOPOHBI NIPaBOOTHOIIEHV, HACTYNMBILEI IIOC/Ie MOAMNCAHNA apOUTPaXKHOTO CO-
IJIalIeHNs MeX/ly IepBOHA4a/IbHO JJOTOBAapUBAIOLIMMMICSA CTOPOHAMM.

2. 3ameHa MOXXeT OBITb CNIEICTBMEM YHMBEPCA/JIbHOTO IPAaBONpPEEeMCTBA, HACTY-
IMBLIETO B MaTepUaaIbHOM IIPaBOOTHOLIeHNM. Takoe MpaBOIIpeeMCcTBO HabmogaeTcs
IpY Hac/lefOBaHUM (HU3MYECKOTO JINIIA, IPU PeOpraHM3aLUy WIN CIUAHUN TOPro-
BbIX TOBapUIIECTB — CTOPOH MaTepuajbHO-IIPABOBOI c/leNIKM. B aTux cinydaax same-
Ha CTOPOHBI HaCTYyIIaeT IO MpeJINCaHNAM 3aKOHa, a He 110 Bojie cTopoH. IIpaBosoe
HOJI0KEHNME YHMBEPCAJIbHOTO NPABOIPEEMHMKA ABIAETCA 3aBUCHMBIM M IIPOM3BO-
JHBIM OT IIOJIO>KEHMsA CTOPOHBI, IOAIINCABIIeN apouTpaxkHoe cornamenne. [Toato-
MY YHMBEpPCA/IbHbIN IPaBOIPEEMHMK TOXKe CTAHOBUTCSA CTOPOHOI apOMTPaKHOTO
COIJIalleHNs, TOANMCAaHHOTO €r0 IpPaBoIpeIIeCTBEHHMKOM. OH MOXeT COCIaTbhCA
Ha HETO I10 OTHOILEHMIO K IPYTOli CTOPOHE, a MOCTIENHASA MOXKET IPOTUBOIIOCTABUTD
€ro yHMBEPCaIbHOMY IIPAaBONPEEMHMKY, HECMOTPs Ha TO, YTO OH HE Y4aCTBOBAJI B €T0
3aK/TI0YEHNU.

B Pernamente Apburpaxuoro cyna npu bonrapckoit TTIIT (cT. 32, 1. 2) KOHKpeTHO
yKa3aHo, YTO B C/Tydae CMEPTH OHOM 13 CTOPOH MM IIPY NpeKpalljeHUN CYLIeCTBO-
BaHIA OPUAMYECKOTO JIMIA, IPOM3BOJICTBO 110 Jiely MIPOJO/IKAETCsA B IMIle IIPaBo-
IIpeeMHMKA, €C/IV TAKOBON MMeeTCH.

B 6onrapckoit JOKTpMHE ¥ IIPaKTHKe, KaK apOMTPaXKHOI, TaK 11 TOCYAAPCTBEHHBIX
CYZOB, 3TO ABJIAETCA O€CCIIOPHBIM.
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3. B cryyae 4acTHOro IIpaBOINpeeMCTBA B MaTepMaJbHOM IIPABOOTHOILNEHMUM K
IIPaBOIIPEEeMHIKY IIePeXOJAT OT/e/IbHbIe IIpaBa — OfHO MM HECKOJIbKO IIpaB IIPaBo-
IpelIecTBeHHIKA, KOTOpble BK/IIOUEHbl B MaTepuajbHOe IIpaBOOTHoLIeHne. Jact-
HOe IIPAaBOIIPeeMCTBO, KaK IIPAaBUJIO, BOSHUKAET B pPe3y/IbTaTe CHE/KY, 3aK/II04eHHON
MEXIy OFHON 13 CTOPOH MaTepyaIbHOTO IPAaBOOTHOLIEHUA U TpeTbUM nuioM. OHo,
OJIHaKO, MOYXET HACTYIIUTb 1 BC/IEACTBIE OIpefie/IeHHbIX (aKTOB, IPEJYCMOTPEHHBIX
3aKOHOM.

4. OcTaHOBUMCS Ha IpaKkTuKe Ap6urpaxnoro cyna npu bonrapckoit TIIII, cdop-
MMPOBABILEIICS B CBA3M C JIVICTBMEM apOUTPasKHOTO COITIAIIEHNS 10 OTHOIIEHNIO K
TPEeTbUM JINLAM, KOTOpPble He yYaCTBOBA/IM IIPY €ro 3aK/II0YeHNN.

Bonpoc Bo3HMKaI B C/Ty4asX YaCTHOTO IIPAaBOIIPeeMCTBa.

4.1. TleppoHaua/IbHO 1 Yallle BCETO BIIOCTEACTBIUM BOIIPOC O KOMIIETEHINN apOu-
Tpa’ka CTaBUJICS B CBSA3M C Ljeccueit (YCTYIIKOI ITpaBa TpeOOBaHMA).

VcTer, B KadecTBe 1leCCHOHEPA, MIPENBbABIACT UCK Ha IIeCCHOHHOE IPaBo Tpebo-
BaHIs, OCHOBAaHHOE Ha JIOTOBOPE, 3aK/II0U€HHOM MEX[Y LIefIecHTOM U OTBETYMKOM I10
IpebsABICHHOMY JICKY, COfiepKallieMy apOuTpaxkHyio oroBopky. Emie 13 mckoBoro
3asBJIEHNA BUJIHO, YTO LIE[IEHT He ABJISAETCS CTOPOHOIL 0 apOUTPa)KHOMY COIJIallIe-
HIIO, HAa KOTOpOe OH cchbltaeTcsa. OHAKO MOCKOIBKY CIIOP AB/IAETCA apOUTpabuIb-
HBIM J OTHOCKMOE€ K HeMy apOMUTpaXHOe COITIAlleHMe 3aK/II0YeHO B MMChbMEHHO
¢dopme, y ApOUTPa>KHOTO Cy/a HeT OCHOBaHMII OTPULIATH CBOIO KOMITeTeHIIMI0. bonee
TOrO, Kak B 3MTA, Tak 1 B Permamente Apburpaxnoro cyza npu bomrapckort TTITT
IpeyCMOTPeHa BO3MO>KHOCTD 3aK/TI0UEHVS apOUTPaXKHOTO COIIALIeHNS Yepe3 KOH-
KJIIOfIeHTHBIE eICTBUS.

CormacHo c1. 7, m. 3 3MTA, Korga OTBETUMK IMMCBMEHHO VI IOCPECTBOM
3asBJIeHNs, 3a(PUKCUPOBAHHOTO B IIPOTOKO/IE apOUTPAXKHOTO 3acelaHMs, COIIaIla-
eTCsl Ha pacCMOTpEHMe CIOopa apOuTpaskeM WM KOIZA YYacTBYeT B apOUTPa)KHOM
IIPOM3BOJCTBE, He OCIApMBas KOMIIETEHLMIO apOUTpaXka, CUMTAETCS, YTO HAIUILIO
JIe/ICTBUTENbHOE apOUTPaXKHOE COIIALeHe. YUUTBIBas 3Ty BOSMOXKHOCTD, Pelrato-
muit oprad (PO) mpoBepsieT cBOI0 KOMITETEHIINIO TOTBKO NPV CBOEBPEMEHHOM IIO-
CTYIUIEHUY BO3PayKEHUsI CO CTOPOHBI OTBETUMKA O TOM, UTO MCTEll-1[eCCOHep He B-
JISIeTCA CTOPOHOII IO apOUTPAKHOMY COITIAIIEHUIO U, CJIEJOBATe/IbHO, apOUTPaX He
SBJIIETCSL KOMIIETEHTHBIM PAaCcCMATPUBATh P bsABIEHHBIN VICK. DTUM BO3PAXKEHM-
€M OTBeTYMK-JO/DKHUK IO NPaBy TpeOOBaHMA NPOTUBOIIOCTABIIACTCS BCTYIUIEHNIO
IlecCHOHepa B apOUTPaXKHYI0 OTOBOPKY.

[ToyTy OXHOBPEMEHHO, IO ABYM JeJIaM, IPUHATBIM K IPOU3BOJCTBY B ApOUTpaxK-
HOoM cyge npu bonrapckoit TIIIT B 2001 1., pasmndHble COCTaBbl ApOUTPAXKHOTO CyAa
[a/Iy IPOTUBOIONIOXKHBIE OTBETDI HA BOIIPOC, MOXKET JIM LIeCCHOHEpP CChbUIAThCA Ha ap-
OuTpaXKHOe COIallleHNe, 0 KOTOPOMY OH He SIBJISIeTCSI CTOPOHOIL. VHade roBopst, 060-
CHOBAaHHBIM i OyJieT BO3paKeHIe OTBETYMKA II0 KOMIIETEHIUM apOUTpaka Ha TOM
OCHOBaHMIY, 4TO IIeCCHOHEP He SBJISIETCS CTOPOHOI 10 apOUTPaXKHOMY COIVIAIIEHMUIO.
CocraB 110 MeXyHapOgHOMY apouTpakHoMy fiemy Ne§/2001 T. ITOCTaHOBWIL, YTO Iiec-
CHOHEP MOXKeT CChUIAThCA Ha apOUTPaXKHYI0 OTOBOPKY B JOTOBOPE C II€IEHTOM, IO KO-
TOPOMY BO3HUKJIO IIECCHOHHOE ITpaBo TpeboBanys. Ha 9TOM 0CHOBaHMYU BO3paskeHVe
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OTBETYMKA OTHOCUTEJIBHO TOTO, YTO apOUTPaXK He SAB/AETCA KOMIIETEHTHBIM, ObIIO
IPU3HAHO HeOOOCHOBAHHBIM. APOUTPAXKHBII CYJ MCXOAMIT U3 TOTO, YTO:

— apOUTpaXKHas1 OTOBOPKA SABJIAETCS IPUHAJIKHOCTDIO LIECCOHHOTO ITpaBa Tpe-
00BaHNA COITIACHO NPEAMCAHNAM CT. 99, II. 2 60/Irapckoro 3akoHa 06 00513aHHOCTSX
u poroBopax. CoIacHO 3TOJ CTaTbe HepeflaHHOe NPABO TPeOOBAHMUSA IEPEXOAUT K
HOBOMY KPeJUTOPY C IPUBMIETUAMM, OOeCIIeYeHNAMN U JPYTUMM IPUHAIEKHO-
CTSAMIU, BK/IIOYas JIEHE)KHbIE IIEH, B CITy4ae eC/IM He OTOBOPEHO MHOE;

— yCcTynkKa TpeOOBaHUA MEPEXOAUT K IleCCHOHepy (HOBOMY KpeauTopy) B Ipa-
BOBOM COCTOSIHMI, B KOTOPOM OHO HaXOAWIOCDH Y LiefieHTa B IeHb Lieccui. ITO OT-
HOCHUTCA KaK K MaTepua/JbHO-IIPAaBOBOMY, TaK M K IPOLIECCYallbHOMY COCTOSHUIO
npaBa TpeOOBaHMA, €C/IM HET KOHKPETHO OTOBOPEHHBIX VICK/TIOUEHUI B JJOTOBOpE
Heccuy. DIeMeHTOM IIPOLIeCCyalbHOTO COCTOSHUA IpaBa TpeOOBaHUA ABIAETCA U
apOuUTpakHas OTOBOPKA.

BriBOZI, K KOTOpOMY IpMIIENT COCTaB IIO 9TOMY JieNly, 3aK/II04ancsad B TOM, 4TO
apOuUTpakHas OrOBOPKA MEX/Y LIeICHTOM U JJO/DKHMKOM IIePeXOAUT K IeCCHOHEPY
COITIACHO CaMOMY JOTOBOPY O LIeCCUM M YBEOM/IEHUIO 1IeCCMOHHOTO NO/DKHMKA. ITo-
3TOMY IOJPa3yMeBaeTCs, 9YTO, HECMOTPA Ha TO, YTO LIECCHOHED He MOAMNChIBA JO-
TOBOP C apOUTPAXKHOII OTOBOPKOIL, OH MOXKET BOCIIO/Ib30BAThCS IIPABOBOII BO3MOXK-
HOCTBIO VICKAaTh 3aIIMTHI IPOTUB JO/DKHUKA Yepe3 OTOBOPEHHBDIIT apOuTpax.

ITo BHyTpeHHeMy apbuTpakHOMYy Aemy Ne5/2001 r. BBICKa3aHO IMPOTHBOIIOTIOXK-
HOE MHEHMeE: 110 BO3Pa)KEHMIO OTBETUYMKA COCTAB IIOCTAHOBMII, YTO OH HE ABJIAETCS
KOMIIETEHTHBIM pa3pelINThb CIOP MEXAY LIeCCMOHEPOM M JIOJKHMKOM IIO II€CCHOH-
HOMY Tpe6OBaHMIO. DTOT BBIBOJ MOTUBMPOBAH TeM, YTO apOUTpa)KHOe COIIallle-
HIIe He SABJIAeTCA MPUHAIKHOCTBIO IPAaBOBOTO TPeOOBAHMS IO CMBICITY CT. 99, II. 2
3akoHa 06 00513aHHOCTAX U foroBopax. [IoaToMy LieArpoBaHNe MaTepUaaIbHOTO IIpa-
Ba He 03HAaYaeT aBTOMATUYECKYIO Ilepefjady U IpaBa [0 apOUTPaKHOMY COIJIALIEHNIO.
ApOuTpa>kHoe coIJIallleHne, HeCMOTPsI Ha TO, YTO BCEIZia CBA3aHO C KOHKPETHBIM
MaTepMaabHbIM NIPaBOOTHOLIEHNEM, BCE-TAKU SABJIAETCA CAMOCTOSATE/IBHBIM JIOTOBO-
POM pas3IMYHON HPUPOALI U NPABOBBIX MOCIEACTBMIT. KpoMe mpaBa o6paTuThcs K
OTOBOPEHHOII apOUTPA’KHOI MHCTUTYLINY, apOUTPAKHOE COIIALeHIe TIOPOXK/ALT U
IpolieccyabHble 00S3aHHOCTY B LIMPOKOM CMBICIE CIOBA, @ MMEHHO IOJYMHEHIe
BCTPEYHOII CTOPOHBI 10 COIJIAIIEHUI0 KOMIIETEHLIMY OTOBOPEHHOI apOUTpaskHON
VMHCTUTYLUY U BBIHECEHHOMY €I0 PeIIeHNI0 110 CYILIeCTBY cropa. IIpaBa u 06s3aH-
HOCTU CTOPOH apOUTPa’KHOTO COIVIALIIEHMs He SIBJIIOTCS BCTPEYHBIMM, @ HAIllpaB-
JIeHbI B OTOBOPEHHBIN apOuTpaxk. ApOUTpa)KHOe COIAleHNe ITOPOXK/aeT IpaBa 1
00513aHHOCTM TOJIKO 10 OTHOIIEHNUIO K CTOPOHAM, KOTOpbIe ero 3akawdnmm. OHO He
pacnpocTpaHsAeT CBOe JIeICTBYE Ha TPEThUX, HE YYaCTBOBABIINX B HEM JINL], — B IaH-
HOM CJTy4ae Ha LjeccroHepa. UToOBI BOCIO/IB30BATbCS apOUTPAsKHOI OTOBOPKOII IO
JIOTOBOPY CBOETO IiefieHTa U JO/DKHMKA, LIeCCHOHEpP JJO/DKEH BCTYIUTDb B apOUTpax-
HOe COIVIALIeH)e MEeX Y LIeleHTOM ¥ JO/DKHUKOM TOJIBKO C COITIACKsI 00eMX CTOPOH.
Cornacue JO/DKHUKA MOXKET OBITh BBIPQ)XXEHO 4epe3 HeoClapyBaHue KOMIIeTEeHIINI
apbuTpaxka, B KOTOPOM BO30Y>KIEHO [IeJI0 IO MCKOBOMY 3asBJICHUIO LIeCCHOHepa.
OTOT COCTaB pelNI TaKXe, YTO yBeJOMJIEHME [O/DKHMKA OTHOCUTEIbHO L[eCCUU
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ABJISIETCA JJOCTATOYHBIM ISl TOTO, YTOOBI OHA HMOPOAWIA MaTepUaabHO-IIPABOBOE
JiefiCTBME TI0 OTHOIIEHUIO K HEeMY, HO He SIB/IAeTCS HOCTAaTOYHBIM JJISI TOTO, YTOOBI
00513aThb ero apOUTPaXKHBIM COITIAIIEHNEM [0 OTHOIICHNUIO K 1[eCCUOHEPY.

B nepuon 5o 2009 . 4ncio apOUTPa>KHbIX Jiell, BO30Y>KIeHHBIX II0 ICKOBOMY 3asiB-
JICHMIO 1IeCCYIOHEePA, 3HAYUTEeIbHO BO3POC/IO. B TO 5ke BpeMs, B pakTuKe ApOuTpax-
Horo cyga npu bonrapckoit TIIII o oTmeIbHBIM [ie/laM COCTABbI MIPUJEPKIBANTNCh
IBYX BbIIIeyKa3aHHbIX MHeHUI. CreffyeT og4epKHYTh, OBHAKO, 4TO IIepBOe MHEHME
0 TOM, 4TO apOUTpaXKHasl OTOBOPKA B JOTOBOPE MEX/Y LiefIEHTOM 1 JO/DKHUKOM MIMe-
€T JIeJICTBYE Y TI0 OTHOLIEHMIO K IIECCOHEPY, CTAJI0 JOMMHMPYIoLIeli mpakTukoi. Ha-
NM4ye TIPOTUBOPEYMBOIL IPAKTUKY, CBSI3AaHHOI ¢ KOMIIETEHIIEN apOuTpaka, caMo
10 ce6e SIB/IAETCS HeXKeMaTe/IbHbIM 1 MOIPbIBAET aBTOpUTET MHCTUTYLMHN. [ToaToMy
COITIACHO CT. 8, 1. 3, T. 3 1 1. 2 PermamenTa Apb6utpaxkHoro cypa mpu bonrapckoit
TTIIT Ha cob6panuy apOUTPaKHOIT KOJUIernu, cocrosiBiieMcs 18 mapra 2009 r., 6071b-
IIMHCTBOM ObIIO IIPUHATO 00s3aTe/NbHOE JIA apOUTPOB pellleHNe, COIZIACHO KOTO-
poMy apbuTpakHas OTOBOPKa, BKTIOUEHHAsl B JOTOBOP MEXJY LIeIeHTOM U IO/DKHI-
KOM, MIMEET JIeICTBYE ¥ B OTHOLIEHVAX MEXXY LIeCCMOHEPOM U JOIDKHMKOM.

4.2. Kak 6b110 yKa3aHO BbILIIe, HO3UIVS ApOUTPaXKHOTO Cyfia B OTHOILIEHUY CBO-
€J1 KOMIIETEHTHOCTH TIOZITIEXKUT KOHTPOIO CO CTOPOHBI BEpXOBHOTO KaccallMOHHOTO
CyZa B IIPOU3BOJCTBE II0 OTMEeHe apouTpaxkHoro pemennusa. CormacHo cT. 47, m. 1, T. 2
3MTA HepeiiCTBUTEIBHOCTD apOUTPAKHOTO COITIAIIEHNS ABJISETCA OCHOBAHMEM JI/Is
OTMEHbI apOUTPAXKHOTO PEIIeHN.

ITo mcxkoBOMY 3asBNIEHMIO OTBETYMKA, KOTOPBINI CBOEBPEMEHHO IPENBABNUII CBOE
BO3pa)KeHME OTHOCUTEIBHO OTCYTCTBMs KOMIIETEHIMU Y ApOUTPaKHOTO Cyfma IO
UCKY, IPEIbABICHHOMY LE€CCHMOHEPOM, JIBYMsA CBOMMM pelleHusAMN BepXoBHBIN
Kaccaumonnsiit Cyx IOCTaHOBWI, YTO apOMTpa’kHas OTOBOPKa PacIpOCTpaHsIeT
CBOE JICIICTBUE 1 Ha L[eCCHOHepa. JTa MO3NULMA MOTUBUPOBAaHA TeM K€ CaMbIM 00-
pasoMm, YTO ¥ MO3MIVS apOUTpaka, a MMEHHO, YTO apOUTpaXKHasi OTOBOPKA SIBJIACT-
sl IPUHAJJIKHOCTBIO 1IeCCOHHOTO IIpaBa TPeOOBAHMA U TIEPEXOUT K LIeCCUOHEPY
OJJHOBPEMEHHO C Ha4aJIOM JIEVICTBUA LIECCU.

Bckope mocne aToro BepXoBHBII KacCallMOHHBIN CyJ MSMEHM/I CBOI IPaKTUKY
OTHOCKTE/IBHO KOMIIETEHINM apOUTpaka 10 OTHOLICHMIO K Ileccun. PeeHus mpo-
TMBOIIOJIO>KHOTO COfIEp>KaHVs CTa/Iu Ipeob/Iafaoliell ¥ I0CIe0BaTeTbHON MIPaKTH-
KOJ1 3TOrO cyga. B aTmx pemennax BepXoBHbBI KaCCAlMOHHBIN CYJ, OTPUIIAET MO3M-
IIVI0 OTHOCUTEIBHO TOTO, YTO apOUTpakKHAs OTOBOPKA SIB/IAETCS MIPUHAJJIKHOCTHIO
IIeCCMOHHOTO ITpaBa Tpe6oBanusa. OCHOBHBIM JJOBOJIOM 3TOI IPAKTUKY ABJISAETCA TO,
4TO apOUTpa’KHAsI OTOBOPKA SABJIAETCS CAMOCTOSATEIbHBIM, OTAE/IbHBIM JJOTOBOPOM,
aBTOHOMHBIM OT OCHOBHOTO MaTepMajabHO-IIPAaBOBOTrO HOroBopa. Ind BCTymmeHus
IlecCHOHepa B apOUTPa>KHYI0 OTOBOPKY, SBJIAIOUIYIOCS YacThI0 JOTOBOPA MEX[Y
IIefICHTOM U JTO/DKHUKOM, HeOOXOMMO SIBHO BBIPQ)KEHHOE COIJIACUe M CO CTOPOHBI
LIECCMOHHOTO JJOJDKHMKA. BepXOBHBIN KacCaljMOHHBIN Cy[, IPUAEP>KMBAETCA MHEHNS,
4TO Ijeccus caMa 110 cebe — C MOMEHTA yBeJOM/IEHVSI O Hell JOJDKHMKA — He pacipo-
CTpaHseT CBOE JeNICTBYE Ha apOUTPa’KHOe COITIAIIeHNE KaCaTelbHO CIIOPOB MEX/Y
LIECCHOHEPOM M II€CCYOHHBIM JIO/KHVKOM.
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MortuBupysa sTuM, BepXOBHBIN KacCaljMIOHHBIN CyJ IOC/IEOBATENbHO MTPU3HAET
000CHOBaHHBIMU BCe MCKM 00 OTMeHe apOUTPaKHBIX pelleHNl, BbIHECEHHbIE 110
IpeNbABIEHHOMY LIECCMOHEPOM MCKY, B CIy4asdX, KOIZla OTBETUMK He Jajl IpefBa-
PUTENBHOTO COI/IACKs Ha BCTYIUIEHME IeCCHOHepa B apOUTpakKHOe COITIAIIeHME U
CBOEBPEMEHHO OCIIOPII KOMIIETEHIINIO apOuTpaka. BepXoBHBIIT KacCAI[VIOHHBII CYT
ACHO OTPUIIAET CCBUIKM Ha 0053aTe/bHYIO [ apOUTPOB MPAKTUKY, OCHOBAHHYIO
Ha pelleHNN KOJIETUY, IIPMHATOTO Ha OCHOBAHMY YCTaBa ApOUTPaKHOTO CyAa mpu
Bbonrapckoit TIIII, Tak Kak nocjaegHMit He IMeeT HOPMATMBHOIO XapaKTepa.

ITocTaB/eHHBIT B YCIOBUA PUCKA OTMEHBI PeIIeHNI, OCHOBAaHHBIX Ha Ipeoba-
Haroleil apOUTPaXKHOI IPaKTHKe B CIy4YasX IIeCCUM, KOTZa IPeAbAB/IAETCA UCK 10
cT.47,1. 1, 1. 2 3MTA, Apbutpaxkusiii cys npu bonrapckort TIIIT 6611 BBIHY>KIEH OT-
CTYIUTb OT 0053aTe/IbHOI /s apOUTPOB MPAKTUKY, KACAIOIEIICS AeICTBUA L{eCCUU
II0 OTHOIIEHUIO K apOUTPaXKHOIT OTOBOPKE.

5. X0Ts 1 4Yallje BCETO BCTPEYAIOUIAACSA B apOUTPAKHOI NPAKTUKE IeCCus — He
€IMHCTBEHHBII C/Ty4Yail 3aMEHbI CTOPOHBI B MaTe€PMabHOM IIPaBOOTHOLIEHNM, KOTO-
PbIiT CTABUT BOIIPOC O IEVICTBUY apOUTPAKHOTO COIIALIEHVS TI0 OTHOIICHUIO K HO-
BOJI CTOPOHE, KOTOpasA He y4acTBOBaJIa IIPK €T0 3aK/II0YEHNM.

Y ApbutpaskHoro cyga npu bonrapckoit TIIIT 6611 TOBOJ, BBIPa3UTh IO3MUIINIO Ka-
caTe/IbHO CBO€J KOMIIETEHIINM B C/Ty4Yae 3aMEeHbI CTOPOHBI MaTepUaabHOIO IPABOOT-
HOILIEHMNA, KOTOpas HaCcTyNaeT 110 MpeICaHNAM 3aKOHa, a He IO BOJIE OHOM 13 CTO-
POH MaTepuarbHO-IIPAaBOBOTO JJOrOBOPA, COfIEPrKAILero apOUTpaKHOE COIIALIEHNe.
ITo MexyHapogHOMY apOuTpaxkaomy fiemy Ne35/2012 r. ucrer — crpaxoBarenb 060-
CHOBAJI KOMITeTeHIIMI0 ApbuTpakHoro cyzna mpu bonrapckoit TIIIT ap6urpakxHbIM
cornaleHneM, KOTOpoe BKIIYEHO B BUJI€ OTOBOPKM B 9KCHENVIMOHHBIN TOTOBOP,
3aK/TIOUEHHBI MEeX/Y 9KCIIEUTOPOM I IIOTydaTeieM TOBapa, KOTOPbIl ObII YHUY-
TOXXeH. VICK OCHOBaH Ha CyOpOrMpOBaHNM CTPaxXoBaTeis B IIpaBa yIOBIeTBOPEHHOTO
KpefuTopa.

ApOuTpaKHBIIl CyJ| IPU3HAT HEOOOCHOBAHHBIM CBOEBPEMEHHO INPEbsABICHHOE
BO3P@)XEHNE OTBETYMKA-IKCIEAUTOPAa OTHOCUTEIbHO OTCYTCTBUA HEICTBUTENBHO-
ro apOUTPA’KHOTO COITAIIEHNUSA MEX/Y CTOPOHAMI CIopa. ApOUTpaXk IOCTAaHOBWIL,
YTO TaK KaK 3aCTPaXOBaHHOE JIMI[O — CTOPOHA apOUTPa>KHOTO COITIAIIEHMS C OTBET-
YJKOM, YHOBIETBOPEHO, TO IIPOM30IIIA CyOpOralusa HeMEelKOIO CTPaxoBaTelbHOTO
001I1ecTBa-MCTIIA O IPEeANMCAaHNAM 3aKOHA Y He TOTIbKO B €r0 MaTepyajbHble Ipa-
Ba IPOTUB 3KCHEAUTOPA, HO M B apOUTPAKHOI OTOBOPKE, BK/IIOYEHHOI B 9KCIIEHM-
TOpCKuUit oroBop. Yepes 3aKOHHYIO CyOPOTaluIo CTPAaXOBaTe/Ib 3aHUMAET B L[eJIOM
HOJIOKEH)E 3aCTPAXOBAHHOTO 1 HE MOXKET OBITb IIOCTaBJ/IEH B IO3UIINIO, OT/INYAIO-
IIYIOCA OT TO3MLMM 3aCTPAXOBAHHOTO, BKIIOYNTE/IBHO U ITO OTHOIIEHNIO K IIPOIIeC-
Cya/IbHOJ BO3MOXKHOCTH paspelleHns cropa apourpaxem. Ilocre Toro xak crpa-
XOBaTe/Ib YIOBIETBOPUI 3aCTPAXOBAHHOTO, OH IPHOOpEIT IIPaBoO Ha NpeNbsBICHNE
JVICKa TIPOTYB JINIA, IPUYMHUBIIETO yIep6, I MOXKET TakoKe KaK ¥ 3aCTPaXOBaHHBIN
BOCIIO/Ib30BATbCS 9TVM IIPABOM B apOUTpake HA OCHOBAHMY apOUTPaXKHOI OTOBOP-
K, BK/IIOYEHHON B 9KCHENUTOPCKMII JOTOBOP, 3aK/IOYEHHBII MeXay Humu. IIpen-
YCMOTPEHHBIIT B 9TOJ OTOBOPKe CII0CO0 paspelieH st BO3MOXKHBIX CIIOPOB OTHOCUTCS
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K IIPAaBOOTHOIIEHNIO B II€JIOM U K €r0 PasBUTHUIO M HE MOYKET OBITh OTPaHMYEH B JIeii-
CTBUV TOTBKO IO OTHOLIEHNIO K IEPBOHAYaIbHBIM CTOPOHAM.

BepxoBHBIIT KacCallMOHHBIN CY/ He COIIACWICA C MOTMBaMU, KOTOpbIMU Ap6u-
TpaxkHblit ¢y npu bonrapckoit TTITT 060cHOBa CBOIO KOMIIETEHIIMIO 110 apOUTPaxK-
HoMYy feny. Pemennem 2015 roma BepXoBHBI KacCallIOHHBIN CYJ, OTMEHWII PeLIeHNe
apbuTpaxa 110 yKa3aHHOMY Jie/Ty U3-3a OTCYTCTBMs Ae/ICTBUTENBHOTO apOUTPaXKHO-
TO COITIAIeHNsA MEX/y CTOPOHAaMI IO JaHHOMY criopy. B pestome nosunusa Bepxos-
HOTO KaCCAIIOHHOTO CY/ia CBOJUTCS K CIEAYIOLUM COOOpaXKeHVAM:

Y4auTbiBasg €ro IpaBOBblE IIOCTIEACTBYSA, apOUTPaKHOE COINAIIEHNE SBJISAETCH
CaMOCTOSATEeNIbHBIM IIPOLIECCYaIbHbIM JOoroBopoM. OHO MOPOXKIAET [eiiCTBIE TOIbKO
IO OTHOLIEHNIO K CTOPOHAM 3TOTO COITIAIIEHNA, B TOM YMC/IE U KOI/Ia OHO BK/II0YEHO
B MaTepya/JbHO-IIPaBOBOII JJOTOBOP B BUJI€ OTOBOPKU. BeTymieHne cTpaxoBaTenbHO-
ro o0IecTBa B IIPMHAJIeXKalllee 3aCTPAXOBAHHOMY IIPaBO Ha BO3MeIljeHNe YOBITKOB
He MOIJIO OBl IPUBECTY K BCTYIUICHMIO ¥ B IIPEJYCMOTPEHHYIO B 9KCIIEAMUI[IOHHOM
JIOTOBOpEe apOUTPa’KHYI0 OTOBOPKY, TaK KaK CTPaxoBaTe/lbHOE OOIeCTBO He 3aMe-
HIJIO IIOCTPaJIaBIIeTo B MaTepUaIbHO-IIPABOBOM JJOTOBOpe. ApOUTpaXKHasl OTOBOPKa
He sBJISIeTCS TPMHAJJIOKHOCTBIO MaTepyaTbHOTO IIpaBa, 0bmajjaTesieM KOTOPOTro IO
IIpaBM/IaM BCTYIUIEHN:A B IIPaBa IOCTPaJaBIIero KpeAUTOPa, CTAHOBUTCA CTPAXOBa-
Teb. OTOBOpEHHAs MEXJY CTOPOHAMM 3KCIIEAUIIOHHOTO JOTOBOPA KOMIIeTEHIIVS
Apb6utpaxxsoro cyna npu bonrapckoit TIIII oTHOCUTeNIbBHO paspelleHus CIOpPOB,
CBSI3aHHBIX C BBINIOIHEHNEM O00s3aTe/IbCTB IO JOTOBOPY, He IpefCTaBIsAeT coboit
aKIleCCOPHOE IIPABO, I IIPABO, NMeolee 00eCIIeYnTeTbHbI XapaKTep M0 OTHOLIIe-
HUIO K MaTepuaJbHOMY IIpaBy, oO/lajjaTesieM KOTOPOTo CTan cTpaxoBaTens. [To mpa-
BIJIAM 3aKOHHOJ CyOporaium K CyopornpoBaHHOMY CTPaXOBaTeIO IIePeXOJiAT TOJIb-
KO IIpaBa, HO He 0053aTe/IbCTBa, @ apOUTPaXKHOE COITIALIEHNE TIOPOXK/IAET He TOIbKO
IIpaBa, HO U 00513aTeIbCTBA /ISl CTOPOH, KOTOPbIE 3aK/TIOUN/IN STOT IPOLIeCCyaIbHBII
JIOTOBOP B CBSI3Y C paspelleHneM CIopa apouTpaxeM.

Y BepX0OBHOrO KacCallMOHHOTO Cy/Aa ObUI IOBOJ, MOATBEPANUTh CBOE MHEHIE, YTO
KOMIIeTEHIIVS apOUTpaXka MofipasyMeBaeT 06CTOATENbCTBO, YTO TONMBKO CTOPOHBI IO
apOUTPaKHOMY COITIAIIEHNIO MOTYT OBITh CTOPOHAMMU IO apOuTpakHoMy feny. Cry-
9ail ObUI TAKOBBIM: [JeCCMOHEP MPeNbsABIUI UCK OTHOCUTEIBHO IIpaBa TpeOOBaHUA K
LIECCMOHHOMY JIOJDKHUKY B TOCYJapCTBEHHBIN CyZ. JOMKHMK-OTBETYMK IOMPOCUIT
IpeKpalljeHns Mpolecca, CChUIasCh Ha apOMTpaXKHOe COIVIALIeHMe, COfeprKallee-
cs1 B gorosope ¢ negeHToM. Cyp IepBOil MHCTAHLIMY IPU3HAI BO3paXkeHMe Heo6o-
CHOBAHHBIM, a alle/ULALVIOHHBIN CyJ HOATBEPAWT aKT Cyfia mepBoit nHcTaHnym. Obe
MHCTAHIUY TOCTAHOBM/IN KT IO CIEAYIOMINM COOOpaXKeHMAM, KOTOpbIe ObLIN BOC-
MPUHATHI ¥ BepXOBHBIM KaCCalJIOHHBIM CY[IOM: LIECCMOHEP He SABIAETCA CTOPOHOI
apO6UTPaXXHOTO COITIAIIEHN, KOTOPOEe PACIIPOCTPAHSET CBOE JIe/ICTBE TONBKO Ha OT-
HOIIEHNA MEX[Y IIEAEHTOM I IO/DKHMKOM, KOTOPbIE €r0 MOJIIVICAIINL.

Y BepxOBHOTO KacCallOHHOTO Cyfa ObUI C/TydYali, KOIZja OH BBIHEC aKT OTHOCHU-
Te/IbHO KOMIIeTeHIIMM apOuUTpaxka pu CyO'beKTUBHON HOBAL[UY B IIPAaBOOTHOIIEHNU,
CIIOp I10 KOTOPOMY IIepBOHAYajIbHbIe CTOPOHBI OTHEC/IN Ha PAcCMOTpeHue B apOu-
Tpax. Pemmenuem 2013 1. Ne46/08.05.2013 . o T.1. Ne789/2012 r., II T1.0., BepxoBHbIit
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KaCCAL[MOHHBIII CY/] IOCTAaHOBWJI, YTO IIPY HOBAIMM apOUTpaXKHasl OTOBOPKA PacIpo-
CTpaHseT CBOe JIeICTBYE ¥ [T0 OTHOIIEHNIO K HOBOJ CTOPOHE, TaK KaK Ha/IUII0 HE0O-
XOJMMOe COITIaciie BCeX YYaCTBOBABILINX [0 HACTOSIIETO MOMEHTa CTOPOH 1 HOBOIA
CTOPOHBI, KOTOPast IpebsIBI/IA VICK, OCHOBAHHBII Ha HOBAL[UML.

XoTh U He IO TeMe, MHTepeC BbI3BIBAECT U HE3aKOHUEHHBIN IIPOLecC IO Jeny,
BO30Y)X/ICHHOMY B TOCYZapPCTBEHHOM CyJie IO MCKY IIPOLIeCCyalbHOTO 3aMeCTHTe-
15 (CyOCcTUTyeHTa), IpefMeTOM KOTOPOTo SB/IAeTCs TpeboBaHMe 6e3/eiiCTBYIOIEro
JO/DKHMKA K eT0 JO/DKHUKY, OCHOBAaHHOE Ha JIOTOBOPE MeX/y 000uMM, B KOTOPOM
COIIePXKUTCS apbuTpaxkHas oroBopka. IIpoleccyabHblil 3aMECTUTE/Ib PACIioNaraeT
IIPaBOM IPEIbSIBUTD MCK OT CBOETO MMEHN 1 TOTPeOOBATh BHIIOTHEHNS 00513aTe/b-
CTBa OTBETYNMKOM B IIO/Ib3y CBOETO 0e3/1eiICTBYIOIIETO JO/DKHIKA — TaK Ha3bIBaeMbIIl
KOCBEHHBIII 1M CyOporanmoHHblit uck (action obliqua). OH He ABIsAeTcs obmajare-
JIeM TIpefbsABICHHOTO TaKMM VICKOM MaTepUaIbHOTO IIPaBa U COITIACHO JeIICTBYIOIIe-
MY 3aKOHOAaTeNnbCTBY (CT. 26, 11. 4 I'TIK), CyR BO/DKeH IpuBIeYb Kak CTOPOHY HE06X0-
AMMOTO KOMITAaHBOHA MCTIA U 00/1a/jaTesis MpebsiBIeHHOTO MpaBa.

OTBeTuMK 1O JeTy - JODKHUK JJO/DKHMKA-MCTLA OTIPABUI BO3paKeHMe
OTHOCUTE/IPHO apOMTPa)KHOII OTOBOPKY B IOTOBOpE, IOAIMCAHHOM MEXAY HUM
U JTO/DKHUKOM, ¥ Ha 9TOM OCHOBAHMY IOIPOCUJ TOCYAPCTBEHHBIN CYH, KOTOPBIN
paccMaTpuBaeT MCK, PEKPaTUTh IPOU3BOACTBO 110 fieny. JO/DKHVK, Ha3HaYeHHBII
B KayeCTBe MCTIA, OTIPABIU/I BO3PAXKEHNE, YTO apOUTPAsKHOE COTTIAIIEH e SIB/ISIeTCS
HeIeICTBUTE/IbHBIM, TaK KaK MOAIMCAHO IpecTaBuTeeM 6e3 HeOOXOIMMBIX ITOTTHO-
MOYNIi IpeCTaBIsAomero. [ocyapcTBEeHHBI CYL 10 HACTOSAIIET0 MOMEHTA He BbIHEC
HMKAKOTO aKTa OTHOCUTETIBHO BO3paKeHNs 00 OTCYTCTBMU IOJBEJOMCTBEHHOCTHU
KOHKPETHOTO CITopa.

[Tosuums nmpeo6agaoniert IpakTUKY BepXOBHOr0 KacCalMOHHOTO Cy/ia II0 9TOMY
BOIIPOCY, HECMOTPsI Ha TO, YTO He pasfie/isAeTCsA MHeHMeM OO/bIINHCTBA apOUTPOB
Apb6utpaxknoro cyna npu bonrapckoit TIIII, BHecna u3MeHEHNS B €r0 MPAaKTUKY U
BOCIPUATHE Te3uca BepXxOBHOTO KacCaI[IOHHOTO CY/a 10 0ObACHMMBIM IIPUYMHAM.

I11.

ABTOp maHHOTO MaTepuaa BCeraa Mpuaep>KMBaICs MHEHNS, YTO caMa 110 cebe 3a-
MeHa CTOPOHBI MaTep1aTbHOTO IPAaBOOTHOIIEHNS He BIeYET 3a CO00iT 3aMeHy CyOb-
€KTOB ap6MTpa>1<Horo COT/TallleHN A. OCHOBHbIM apI’YMeHTOM B HO,I[I[CP)KKY 3TOTO
MHEHUA ABJIACTCA OTHOCUTE/IbHAA HE3aBUCUMOCTD 3TOTO COITallleHUA OT MaTepI/I-
ATTBbHO-IIPABOBOTO CHOPA, AA paspelleHnsa KOTOPOro OHO 3aK/II0YeHO. JTa He3aBMU-
CMMOCTD HaJINIIO, KOIJ[a OHO 3aK/II0UYEHO KaK CAMOCTOSTE/IbHOE, OTIE/IbHOE COT/Iallle-
HIIe VIV BK/IIOUYEHO B B OfJHOM M3 OTOBOPOK MaTepyaabHO-IIPABOBOTO NOTOBOPa,
ABIAOIIETOCA UICTOYHVIKOM CHOpHOI‘O HpaBOOTHOH.IeHI/I}I. HOpMaTI/IBHbIM OCHOBAaHU-
eM B 60/IrapcKOM 3aKOHOZIATeNbCTBE sIB/IsieTcs CT. 19, m. 2 3MTA.

Kak moroBop, HOAIMCAHHBINI MEXAY CTOPOHaMM, apOUTpa)KHOe COIVIAlIeHMe
OO/IKHO COOTBETCTBOBATDH Ol'Ipe,T.Le)'IeHHbIM O6H_U/IM Tp€6OBaHI/IHM HpI/I 3aK/TIOYEHUUN
JOTOBOPOB — MIPABOCIIOCOOHOCTD U JIeeCIIOCOOHOCTh CTOPOH, HEOOXOAMMBIE TIOTHO-
MOYM, KOTJla OHO 3aK/II0YEeHO Yepe3 IpefcTaBuUTeNnd CTOPOHBI U T.J. Kak morosop
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apOUTpaXKHOE COTTIAIEHVe OPOXK/AeT IIOC/IENICTBIA /1A CTOPOH, KOTOPbIE ero 3a-
KIIOYM/IN, @ /I TPETbUX JIUIL — TOJIBKO B NPETYCMOTPEHHBIX 3aKOHOM CITy4asx —
cr. 21, m. 1 30]I. TIo oTHOLIeHNIO K apOUTPaKHOMY COIVIALIEHNIO TaKye CIydan He
IpelyCMOTPEHbI IeICTBYIOLUIMM 3aKOHOIATEbCTBOM.

ITo OTHOIIEHWIO K M3MEHEHMAM B apOUTPa’KHOM COT/IALICHNY, KAKVIMU AB/IAIOTCA
3aMeHa CTOPOHBI COITANIEHA, TOAEeXNUT npuMeHeHno cT. 20a, 1. 2 30]]. CormacHo
3TOII CTaThbe TEKCT JJOTOBOPA MOXeT OBITb M3MEHEH 10 B3aIMHOMY COITIACUIO CTO-
POH MMM B HOPMATMBHO IPEyCMOTPEHHbIX CIydYasaX. 3aMeHa CTOPOHbI MaTepuab-
HO-IIPAaBOBOTO OTHOIIEHMS, HE3ABUCUMO OT TOTO, NPOUCXOAUT 3TO Ha OCHOBAHUM
CHE/KM MIM MO HPENNMCAHNAM 3aKOHA, He ABJAETCSA HOPMAaTUBHO IPETYCMOTPEH-
HBIM MCK/IIOYeHreM. ApOUTpa>kHass OroBOpKa HAaXOJUTCS BHe oOXBara 4acTHOTO
IPAaBONPEEMCTBA TIPY L[ECCUM, TOTOMY YTO He AB/AETCA IPUHAJIEKXHOCTDIO IpaBa
Tpe6oBanusA. CreoBaTeNbHO, A/ 3aMeHbl CTOPOHBI apOMTPAKHOTO COTMIALICHUA —
BHE TUIIOTE3bl YHMBEPCATBHOTO IPABOIPEEMCTBA — HEOOXOIMMO COITIacyie HOBOI 1
IePBOHAYAIbHBIX CTOPOH apOUTPaXKHOTO COTIANIEHNMA.

Permament Apburpaxsoro cypga npu Bonrapckoit TIIII perynmupyet Bompoc 06
Y4acTMM TPeTbUX JIMI] B apOMTPaKHOM IIpOIiecce MOCPeNCTBOM BCTYIUICHUS WIIN
Bopneyenus. Ilo aromy Bonpocy B 3MTA otcyrcrsyror npeanucanus. Cr. 32, m. 3
Ipe/lyCMaTPUBAET, YTO M3MEHEHME UCKA YePe3 3aMeHY OIPeJeTIeHHON CTOPOHBI APY-
TYIM JIMI[OM JJOITYCTUMO IIO COITIACHIO 00eMX CTOPOH U JINIIA, KOTOpOe BCTYyIaeT B Ka-
4ecTBe CTOPOHBI 10 fAeny. [Ipeanucannsa PermamenTa He MMEIOT HOPMAaTUBHOTO Xa-
paKTepa U JIefiCTBYA 10 OTHOIIEHMIO K TPETbMM JIMI[AM, KOTOPbIE He ABJIAITCA CTO-
pOHaMM apOUTPAXKHOTO COIAIIEHNS — ICTOYHVK KOMIIeTeHIuy apoutpaxa. Takyro
CITY YKa3aHHbIe ITpeANcannA PermaMeHTa MOTYT MpuoOpeCcTy 110 COITTAchIo 06enx
CTOPOH IIPOM3BOJICTBA I10 [Ty ¥ apOMTPaKHOMY COITIALIIEHMIO VM TPETHETO JINIIA, KO-
TOpOe 3aMeHsAeT OfHY U3 HUX JIN BCTYIAET B apOMTPakKHOE IPOMU3BOACTBO B Kade-
CTBe ee IIOMOIHMKA. BcTynmBImit faeT cormacne yepes caMmy CBOIO POChOY O BCTY-
IJIEHNH, T.€. Yepe3 KOHKITIOEHTHOE JIefiCTBIE, a COITIackie BOB/IEYEHHOTO JINIA JJOTK-
HO OBITH ACHO BbIpaXkeHO. Kak cormacue repBoHaYa bHBIX IJTABHBIX CTOPOH, TaK U
coryacyue HOBOJ CTOPOHBI MY BOBJIEYEHHOTO JIMIIA JO/KHO OBITH BBIPAKEHO B ITNCh-
MeHHOI ¢opMme. JIoCTUTHYTOe B3aIMHOE COIJIAcKe ABJIAETCA IO CBOEI CyTH apou-
TPaKHBIM COT/IALIIEHNEM, KOTOPBIM IIepPBOHAYaIbHbIe CTOPOHBI ¥ HOBasl CTOPOHA WU
TpeTbe JIMI[0 MPEJOCTAB/AIT apOUTPaXKy IIPABO BBIHECTV apOMTPaKHOE pelleHue,
KOTOpO€ MMeeT [eliCTBMe U IO OTHOIIEHMIO K HOBOII CTOpPOHE, COOTBETCTBEHHO, I
II0 OTHOIIEHNIO K TpeTbeMy ymiry. To xe camoe Tpe6oBaHMe OTHOCUTENTBHO COTTIACHA
CreflyeT IPUMEHUTD U B CTy4asX, KOI7Ia UCTEI] XO4eT MSMEHUTD CBOI MCK, BK/IIOYasd
COMCTIA MM COOTBETUYMKA. Takoe M3MeHeHNe MCKa JOIYCTMMO TONIBKO €C/IY MEXTY
CTOPOHAMI IO JIETTY ¥ COMCTI[OM/COOTBETUMKOM OyZIeT 3aK/II0UeHO JJOIIOTHUTEeTbHOe
apOuTpaXKHOE COITIAIEHYE, BO3/Iaraolee paspelleHne cropa Ha apOuTpax, B KOTO-
POM IIOJIAHO MICKOBOE 3asAB/IEHNE.

IIpaBga u TO, 4TO OYepYEHHbIE PpEIZTAMEHTHBbIE IPENNUCAHUA OTHOCATCA K
3aMeHaM CTOPOH B BUCALIEM apOUTpaXHOM IpousBoficTBe. Ho HeT ocHOBaHUIT He
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IPUMEHATb 9TU INPEANNCaHNs U IPY NpefIIeCTBOBABILIEIl €ro 3aMeHe OJHOI U3
CTOPOH COIVIALICHMA.

B saximoueHne Bcé MOXXHO 000OIIUTh TaKuM 00pa3oM: apOUTpakHOe COIJIalle-
HIfe, KOTOPBIM CTOPOHBI BO3/IAral0T Ha apOUTPaXK paspelleHne BCeX VI HeKOTOPBIX
CIIOPOB, KOTOPbIE BOZHUK/IN MEX/Yy HUMIU OTHOCUTETBHO OIPEeJIEHHOTO JOTOBOP-
HOTO J/I/ BHEJOTOBOPHOTO IIPAaBOOTHOIIEHNsA, CaMO IO cebe He SB/IAETCS OMeXO
UL TIepefiady IIpaB 9TOTO IPABOOTHOLIEHMsI, HO caMa 10 cebe 3aMeHa BIIOC/IeACTBUN
He IPOSABUT JEVCTBUA apOUTPAKHOTO COIIALIEHNS IO OTHOIIEHUI0 K HOBOMY 00-
JIaflaTeI0 MaTepyUasbHOrO mpasa. UTOOBI COCIAThCA Ha apOUTPaKHOE COIVIALIEHNE,
3aK/II0OYEHHOE MEX[Y IepBOHAYa/IbHBIMU CTOPOHAMM, HEOOXOAMMO COI/lacyue Bcex
CTOPOH, BK/IIOYMTENTBHO M CTAPOIl He3aMEHEHHOI CTOPOHBI. DTO COITACUE MOXKET
OBITH JOCTUTHYTO JIO IPebSAB/ICHN VICKA B OTOBOPEHHBIN apOUTpaXk HOBBIM 00/1a/1a-
Te/leM IIpaBa Yepe3 HeIPOTUBOJEIICTBIE CTAPOIl CTOPOHE IO COI/IALIeHIO, T.e. Yepe3
KOHK/TIOJICHTHO BBIPQ)KEHHOE COIVIACHE C 3aMEHOIL.
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PUBLIC POLICY AND PUBLIC POLICY CLAUSE:
THEORY AND PRACTICE

Vasil 1. Kisil*¥

The doctrine of international private law and civil law often deals with such notions
as “public policy;,” “public policy clause,” “international public policy;” “domestic public
policy;” “transnational public policy,” “public policy in the sense of international pri-
vate law;” etc. Since recently, these categories have been increasingly encountered in
judgments and arbitral awards. Their interpretation approaches may not be treated as
uniform ones. Therefore, it would be appropriate if we touch upon some doctrinal and
practical aspects of this problem.

To formulate the modern study of public policy in the meaning of international
private law, we proceed from such legislative provision as article 8 of the Napoleonic
Code, under which private agreements may not disturb public order and good morals.
This appears to be the reason why the French term “ordre public” is so popular. The
above provision is a classic example of the domestic public policy rule. Its purpose is
to prevent any changes in mandatory provisions of the French law under the parties’
agreement. Such provision deals with legal relationships of domestic nature and does
not concern the field of interests of international private law. No indication of non-
application of foreign law leaves this issues to discretion of courts. Moreover, it should
be noted that, before the notion of “public policy” appeared, Roman law had been
operating such categories as “good morals” (boni mores); a conflict with “good morals”
gave rise to invalidate agreements. These categories preceded the notion of “public
policy” and laid down those fundamentals we are using now. The category of “good
morals” had been used as the ground not to apply foreign law starting from 14th cen-
tury, until the French Civil Code (FCC) was adopted. One of the novelties introduced
by the FCC was that the legislation referred, for the first ever, to the notion of “public
policy;” which was to substitute the notion of “good morals.”

Article 6 of the FCC contained the rule, under which statutes relating to public
policy (ordre public) and good morals (bonnes moeurs) might not be derogated from
by private agreements.” This was the effect of Romanian law. Essentially, the FCC reit-
erated such Roman law principle as “ius cogens privatorum pactis mutari non potest,
under which private agreements might not change so called “mandatory rules,” other-
wise such agreements were null and void. In accordance with articles 1131 and 1133
of the FCC, any conflict with such rule makes an agreement null and void and, specifi-
cally, by operation of article 1133 of the FCC, a cause is unlawful where it is prohibited
by legislation, contrary to public morals or public policy. Soon after the FCC was ad-
opted, legislations of many countries started operating the term “public policy;” which
reintroduced the rule that agreements made in contrary to the public policy and good
morals were invalid.

247 Vasil I Kisil - Doctor of Legal Sciences, Professor of the Department of International Private Law Institute of
International Relations, Taras Shevchenko National University of Kyiv Senior Partner, Vasil Kisil & Partners Law Firm
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Once such a category as the “public policy” was embodied in the French law and
other countries’ laws, the role previously assigned to the notion of “good morals” start-
ed degrading gradually. In time, this led to that, among these two categories of “public
policy” and “good morals” set forth in article 6 of the FCC, the first one was practically
used only. In other words, the category of “public policy” assimilated, as a matter of
fact, the notion of “good morals” and, notwithstanding some references in the laws of
many countries, such notion no longer had a self-dependent function, but was rather
treated as one of aspects of public policy. German legislator has been, for a great while,
refusing using the notion of “public policy” in its law due to its ambiguity. The category
of “good morals” (guten Sitten) has been successfully used in the German law (see §138
of the German Civil Code (GCC) and article 30 of the Introductory Act to the GCC (in
its previous wording). Because of this, the notion of “good morals” has come to be used
essentially in the same meaning in the German law as in the other countries using the
notion of “public policy” Considering this, amendments to international private law,
which were introduced to the Introductory Act to the GCC in 1986, replaced the no-
tion of “good morals” with the generally accepted term “public policy” (ordre public)
(article 6 of the Introductory Act to the GCC (in the current wording).

The modern concept of public policy, having succeeded the traditions laid down in
the French law, distinguishes such categories “domestic public policy” (ordre public
interne) and “internal public policy” (ordre public international).

In view that article 6 of the FCC states that public policy is applicable to domestic re-
lationships only and, from the very outset, was aimed at protecting personal freedoms
and family values, and compliance with general moral rules, its application is limited
to private relationships without involvement of a foreign element. Such interpretation
of this provision does show the essence of the domestic public policy. A scope of appli-
cation of the domestic public policy is rather wide: it is used in civil, family, labor laws
(in legal relationships without involvement of foreign persons). The domestic public
policy is most often the ground to invalidate an agreement (hold as null and void). As
a matter of Ukrainian law, this is article 228 of the Civil Code of Ukraine that states
that transactions are null and void if they are made in violation of the public policy**.

Under the laws of some countries, agreements (or their certain conditions), which
scope or purpose is criminally punishable, or clearly immoral actions that restrict or
prevent fundamental rights and personal freedoms, to be more specific, such as those
that restrict legal ability or personal non-property rights, those imposing on a debtor
onerous obligations or restricting competitions** are, as a rule, held as violating the
public policy.

The most complicated thing is that legislative acts in various countries do not give
clear definition to the notion of “public policy” The Law of Ukraine on International

248 Analysis of provisions in Article 228 / Civil Code of Ukraine, seeCivil Code of Ukraine: Scientific and Practical
Comment. Under the editorship of authors of the Civil Code of Ukraine K. 2004, Istyna, pages 185-189 (authored by
O.V. Dzera)

249 See, for a substantial analysis of this problem, D.V. Afanasiev, Public Policy Clause in the Manual on International
Private Law in 2 volumes, volume 1. General Part. Executive Editor S.N. Levedev, E.V. Kabatova, M. 2011, pages 314-326
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Private Law uses the term “public policy” and generally describes it through “funda-
mental principles of public policy” Similar approaches are common in the laws of the
other countries. For example, according to article6 of the Introductory Act to the GCC
(in its wording in effect in 1986), any breach in “fundamental rights” and “fundamental
principles of the German law” shall be treated as a conflict with the public policy. Un-
der §6 of the Austrian Act on International Private Law (1978), public policy is among
the “basic values of the Austrian law order” Article 6 of the Polish Law on Interna-
tional Private Law (2011) interprets the public policy as “fundamental principles of the
law order in the Republic of Poland.” Article 5 of the Georgian Law on International
Private Law (1998) operates such term as “basic legal principles,” instead of the term
“public policy” Venezuelan Act on International Private Law (1998) refers to violation
of the “general principles of the Venezuelan public policy” (article 5). The Estonian
Law on the General Principles of the Civil Code (128) refers, instead of a violation of
public policy, to conflicts with the “constitutional order or good morals” Article 975
of the Iranian Civil Code (1928) states that foreign law that does not conform to good
behavior and “disturb public opinion” is contrary to the public policy. The laws of the
People’s Republic of China equate the public policy to public interests of the People’s
Republic of China (article 150 of the General Provisions of the Civil Law of the People’s
Republic of China (1986)). However, legislative acts do not expressly define the notion
of ¢public policy’ or “fundamentals of the law order.” It is true that the notion of “public
policy” is multidimensional and depends on many specific conditions. Therefore, the
most complicated aspect of the public policy problem is to identify the essence of this
category. The complexity is that its essence may hardly be identified in legislative terms
because of doctrinal differences. This is due to the very core of public policy molded
by historical, social, economic, political, ethnocultural and other factors driving the
development of each specific legal system. Since these conditions are different, as they
depend on a geopolitical position of the country and change as time goes, then it is
hardly possible to formulate in doctrinal terms any one common approach to identify
the essence and function of ordre public as a social and legal phenomena. Therefore,
the difficulty we face with defining the “public policy” may be explained in view that
this notion lies at the intersection of the law, politics, ethics, morality, philosophy, and
economy and that the idea of the law order fundamentals changes in time.

The aforementioned categories (“law order fundamentals,” “constitutional order,”
“fundamental principles of law;” “fundamental law;” etc.), and other notions (“morali-
ties,” “basics of morality and justice,” “public interests,” etc.) comprise the notion of
“public policy;” i.e., are its component. Therefore, by way of example, any conclusion
that an agreement does not meet the basics of morality implies that such agreement
is contrary to one of aspects of the public policy.From a practical point of view, if it is
not possible or is difficult to introduce a clear definition, then a complicated notion is
usually defined by listing its characteristics. As far as public policy is concerned, having
analyzed jurisprudence and views of some scientists, we may distinguish a number of
elements, which in most cases are included in this category and may characterize such
notion as “law order fundamentals” (public policy) of Ukraine: a) basic fundamental
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principles of the domestic law of Ukraine that comprise such mandatory provisions
of public, private and procedural law that laid down the framework of the law order
currently existing in Ukraine; b) generally acceptable principles of morality and justice
that are important to the Ukrainian law order and dominating in the Ukrainian soci-
ety; ¢) legitimate interests of Ukrainian individuals and legal entities, Ukrainian state
and Ukrainian society, which protection with the primary objective of the Ukrainian
legal system; d) generally acceptable principles and provisions of international law,
which are a part of the Ukrainian legal system and, especially, international law stan-
dards of human rights.

Explanations regarding the application of the category of public policy and the
definition of the notion as such are set out in Resolution No.12 of the Plenum of the
Supreme Court of Ukraine, dated 24 December 1999 “On the Court Practice of Con-
sidering Applications for Recognition and Enforcement of Foreign Judgments and
Arbitral Awards and Setting Aside Decisions Rendered in International Commercial
Arbitration in Ukraine.” Paragraph 8 of clause 12 of the Resolution states that: “in this
and other cases when no infringement of it (public policy - V.K.) renders it possible
to recognize and enforce court judgments/arbitral awards, the public policy shall be
understood to include the legal order of the State, the fundamental principles underly-
ing the existing order of the State (relating to its sovereignty, integrity, independence
and immunity, fundamental constitutional rights, freedoms, guarantees, etc.).”*°

Eventually, French judicial practice expanded the scope of application of article 6
of the FCC by covering relationships involving a foreign element (in the area of inter-
national private law). This was the reason to substantiate the notion of “international
public policy” in the doctrinal and then in practical application.

At first glance, the domestic public policy and international public policy coincide
in many aspects and are closely interrelated. The same cases that concern the infringe-
ment of public policy often deal with infringement of the domestic public policy as
well. Thus, clause 3 of §81 of the Statute of Enforcement Proceedings of Austria (1896)
directly states that the enforcement of a foreign judgment will be rejected, if its en-
forcement would result in invalidating legal relationships held as invalid under the
Austrian law since they are not consistent with public policy or morals. Therefore, a
court may refuse enforcing a foreign judgment, if such judgment states that an agree-
ment is valid, while the domestic law says that such agreement is invalid since it is not
consistent with public policy.

Moreover, the domestic public policy and international public policy differ by their
own essence and a ground for application. To be more specific, this was the circum-
stance referred to by the Court of Appeal of Paris in the resolution, dated 20 June 2002

250 For some specifics of judicial interpretation of the category of public policy in Ukrainian courts, see Resolution
No.22 of the Plenum of Higher Commercial Court of Ukraine “On Some Issues of the Invalidation of Transactions
(Commercial Agreements),” dated 29 May 2013; Summary of the Supreme Court of Ukraine “Judicial Practice of
Considering Civil Cases for Invalidating Transactions,” dated 24 November 2008; Resolution N0.922/16 of Kharkiv
Commercial Court of Appeal, dated 22 July 2016; Resolution No. 923/378/16 of the Higher Commercial Court of
Ukraine, dated 30 November 2016; Resolution No.15/529 of the Higher Commercial Court of Ukraine, dated 11 June
2008/
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having stated that international public policy did not match the domestic public policy
in view of its essence, as set forth in article 6 of the FCC. Article 6 of the FCC is aimed
at regulating, in the first place, the domestic public policy, which the international
public policy should be defined separately without reference to article 6 of the FCC.
The term “international public policy” is of rather conventional nature. They proposed
to use in France a more precise definition of this term: “public policy in the sense of
international private law” (ordre public au sens du droit international prive). Defi-
nitely, this term is the most suitable, since it allows distinguishing the public policy
existing in the law of one country (it refers to the public policy in the sense of inter-
national private law) from transnational (international) public policy existing beyond
certain countries®'.

As stated above, “public policy in the sense of international private law” (“inter-
national public policy”) and “domestic public policy” are not basically different legal
categories; however, the former one is aimed to regulate relationships with the involve-
ment of a foreign element, i.e., legal relationships arising out of international transac-
tions, while the latter one is to regulate domestic relationships, i.e., legal relationships
without the involvement of a foreign element. Furthermore, each country formula-
tesits own legal category of “domestic public policy” and category of “public policy in
the sense of international private law” (“international public policy”) and limits their
application to the framework of such country’s legal system.

Since recently, the idea of “transnational international public policy” has been
actively discussed in the doctrine of international private law. It is also called “actual
international order” (ordre public vraiment international), which has an autonomous
meaning and is formulated beyond the framework of certain country. Examining the
“transnational public policy”, Y.V. Kabatova says that it essentially concerns funda-
mental principles, on which the cooperation between countries is built, rather than a
legal system of certain country**

The essence of the transnational public policy is described by sufficient uncer-
tainty. Generally accepted principles and provisions of the international law are re-
garded to be their parts, while the transnational public policy ensues from certain
provisions of international treaties. Thus, the UN Charter, UN Universal Declaration
of Human Rights (1948) and Covenants on Civil Rights (1966) are usually regarded
as sources of such public policy. The principles that prohibit racial and religious dis-
crimination, slavery, corruption, smuggling, etc., are usually named as examples of
the transnational policy.

The European public policy that exists in EU countries is considered to be a kind
of the transnational public policy. The practice of the Court of Justice of the Euro-
pean Communities and European Court of Human Rights deals with the European
public policy. Judgment No.126/97 of the European Union, dated 1 June 1999 and
rendered in case of Eco Swiss Chine Time Ltd construed as public policy rule article

251 See: D.V. Afanasiev, page 320
252 See: E.V. Kabatova, Public Policy Clause // Lectures on Actual Problems of International and European Private
Law / Under the editorship of L.N. Galenskaya and M.L. Etina, SPb, 2004, pages 320
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81 of the Treaty Establishing the European Union, which provides that any agreements
are invalid if they are aimed at preventing or restricting market competition. Practice
of the European Court of Human Rights recognizes that provisions laid down in the
Convention for the Protection of Human Rights and Fundamental Freedoms are a part
of the European human rights and treats provisions of such Convention as “instru-
ments of European public policy in the sphere of human rights” (see case of Loizidou
v. Turkey).

The international public policy is the reason not to apply foreign law. For example,
the category of “international public policy” is used in such capacity in article12 of the
Law of Ukraine on International Private Law. Traditionally, international private law
provides for such a rule in the legislation (see, for example, article 17 of the Swiss Act
on International Private Law (1987), §6 of the Austrian Act on International Private
Law (1978). A similar provision is also set out in international treaties. To be more
specific, article 16 of the Rome Convention on the Law Applicable to Contractual Ob-
ligations (1980) provides that “the application of a rule of the law of any country speci-
fied by this Convention may be refused only if such application is manifestly incom-
patible with the public policy (‘ordre public’) of the forum. It specially outlines that a
conflict with public policy should be apparent (see also article 6 of the Introductory
Act to the GCC (effect in 1986), article 27 of the Swiss Act on International Private Law
(1987), article 5 of the Venezuelan Act on International Private Law (1998), clause 5 of
article 3155 of the Civil Code of Quebec (1991)).

As regards the Ukrainian law order, we should mention that our court applies the
foreign law referred to in the conflict of law provision considering that Ukraine has
the law order of its own. Therefore, the application of foreign law rules should not be
in conflict with the basic principles of the local law order. Our law allows applying
foreign law, governs the procedure for its application and, at the same time, defines
acceptable limits of its application in Ukraine. Such a function is vested in the specific
institute of international private law called “public policy clause” (ordre public; public
policy; vorbehaltsklausel), which is known almost to all world’s legal systems apply-
ing conflict of law principles. As a matter of fact, such an institute of law governs any
potential restrictions of domestic conflict of law principles. This is so since the conflict
of law principle is drafted so that it may refer to any legal system and the court, having
identified such foreign law, faces the dilemma: whether it is obligated to apply any
foreign norm, to which the domestic conflicts of law rule refers. The idea of the public
policy clause goes back to the epoch of glossators and postglossators and is closely tied
to the development of the general theory of the conflicts of law. Dutch lawyers (Ulrich
Huber and Johannes Voet) commenced yet in the 17th century substantiating this in-
ternational private law phenomena in doctrinal terms by proving that countries’ laws
were of territorial nature and, accordingly, foreign laws might not be applicable within
the territory of Holland. So, a foreign law may be recognized as applicable on certain
occasions based on the “comity of nations” (comitas gentium) principle, but such rec-
ognition shall be without prejudice to the state sovereignty and rights ofcitizens. Not-
withstanding that the public policy clause became thereafter more complex and was
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improved, its principally significant essence remained and did not change essentially
and was further developed in works of such lawyer as Savigny from Germany and
Mancini from Italy and in the French doctrine of conflicts of law.

Modern literature dedicated to international private law deals with the ordre public
clause mostly as a category or institute of international private law aimed at prevent-
ing adverse effects by referring to foreign law based on the conflicts of law principles.
In this regard, we should keep in mind two important characteristics of ordre pub-
lic: 1) we may not speak of the application of the ordre public clause, if there are no
conflicts of law rules referring to foreign law, and 2) we should not apply the foreign
law or recognize subjective rights arising by operation of the foreign law in view of
adverse effects on such law order from such application or recognition. Within the
international private law doctrine, there are different views of the essence and func-
tions of this phenomena. Due to inconsistent doctrinal approaches, legislators in most
countries operate with general definitions only, so ordre public clauses resemble each
other in various laws. It is a rare occasion that we can see a law more or less specifically
indicating to what should be understood as the notion of “public policy” and how the
public policy clause should be applied to it. As a general rule, courts are to explain this
based on their interpretation of the law rules, qualifying the set of facts in the case and
giving doctrinal constructions.

Functions of the public policy clause are reflected in the doctrine in two key con-
cepts - positive and negative. The positive one is mostly associated with the aforemen-
tioned article of the French Civil Code, under which the public policy is a certain set of
internal rules of law, which, in view of their basic significance for protection of social
and moral values of this state, should be used at all times, even if the domestic conflicts
of law rule refers to the foreign law. Alternatively, according to the negative concept of
ordre public, which is inherent to various schools of international private law, such as,
German one, public policy should not be defined in terms of internal substantive rules.
The priority is given here to negative and unacceptable features of the foreign law. The
foreign law, which should be applied by operation of the domestic conflicts of law
principles, shall be applicable, since its norms are not consistent with the public policy
of this state. Therefore, such concept rests on the specific nature of certain norms and
principles of the domestic law, while the second one dwells on negative features of the
foreign norm. As a matter of practice, there is no clear distinction between the positive
and negative concepts of the international public policy, none of which is applied in its
pure form. Today we may state that the negative concept has come to be widely used
in international public policy, while the positive one is still doctrinal, even in France.
Because of this, French courts use in fact the category of “international public policy”
based on the negative concept by assessing negative features of the foreign norm.

In doctrinal terms, the concept of positive public policy and concept of superman-
datory rules are often found to be identical or significantly similar. According to the
latter concept, laws in each country contain provisions of special importance, which
may not be deviated from (ius cogens) and which are applicable to relationships in-
volving a foreign element, whether they are governed by the foreign law or not. Both
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French judicial practice and judicial practice in the other countries often treat the legal
rules set out in the domestic legislation (such as, currency control, employment, trans-
port and competition laws) as a kind of rules of international public policy (lois dordre
public international).

To implement the negative concept approach, we need to ascertain what is the es-
sence of the foreign law and to verify whether it is consistent with the law order in the
country of the court.

Article 12 of the Ukrainian law referring to rules of foreign law not alone, but the
foreign law in general, should not be applicable for reasons of the public policy (unlike
article 571 of the Civil Code of Ukrainian SSR). Accordingly, if a court invokes the
public policy clause and refuses to apply the foreign law rule, this should not prevent
such court from applying another rule of this foreign legal system consistent with the
public policy of Ukraine.

We should note that judges are widely wrong when perceiving the important
ground to refuse applying the foreign law by mistake. When deciding whether it is
necessary to use such protective mechanism as public policy, the court should not
proceed from the foreign rule being inconsistent with the basics of Ukrainian law or-
der, but the fact that our legal system may not accept or recognize consequences of
applying the foreign law. Though such committed position was widely recognized in
the international private law science, now it is expressly embodied in article 12 saying
that “if their (rules of the foreign state — V.K.) application leads to consequences obvi-
ously inconsistent...” In other words, a court may invoke the clause if the applicable
rule of foreign law may give rise to such results that are inconsistent with our public
policy. The court practice has examples when the objective content of foreign law rule
did not correspond to consequences of its application. We can give several distinc-
tive examples. A rule of Muslim law about a polygamy is contrary to the fundamental
principles of Ukrainian law order that rests on the principled position of monogamy. A
married foreigner may not expect to have another marriage registered in Ukraine, not-
withstanding that his domestic law may afford him such an opportunity. Furthermore,
if a Ukrainian court is to consider an issue of aliments for maintenance of a child born
in a polygamous marriage and recognizing such child to be born in a marriage, then it
would be lawful to recognize the polygamous marriage; accordingly, the child born in
such marriage should not be treated contrary to the fundamental principles of our law
order. It is so since the consequences of applying the foreign law do not contradict the
fundamental principles of Ukrainian law order that gives comprehensive protection to
rights and interests of children. Another example concerns same-sex marriages. Fol-
lowing provisions of a constitutional norm (article 51 of the Constitution of Ukraine
and article 21 of the Family Code), such a marriage is not possible in Ukraine. In cer-
tain countries, such marriages and alliances are legalized (Sweden, Norway, Denmark,
the Netherlands, France, Hungary, Iceland, Finland, some U.S. states). Naturally, if two
citizens of the same sex originating from the country where such marriages are regis-
tered would file an application in Ukraine for formalizing such marriage, they will be
refused on lawful grounds, notwithstanding that their personal law vests such right in
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them. However, what to do when such persons who formalized their marriage in the
country, when the law gives such opportunity, move permanently to Ukraine, jointly
purchased real property and one of them died? Would the surviving spouse be entitled
to inherit, for example, the residential property such spouses purchased commonly?
Probably, here we should agree with those who believe, in view of such example, that
subjective rights to inherit may be recognized in Ukraine, since they are not contrary
to the fundamental principles of our law order.

A court or another law enforcing authority may invoke the public policy clause, if
the application of foreign law norms would result in consequences “clearly inconsis-
tent” with the fundamental principles of the Ukrainian law order. Such “clearly incon-
sistence” requirement obligates the judge to demand evidence to make sure that such
inconsistence is beyond any doubt. Essentially, this provision of the law guides judges
to apply this clause only if the judge has no doubts that the application of foreign
law rule would give rise to results unacceptable from the perspective of Ukrainian
legal consciousness and restrict the scope of invoking the clause and exclude its wide
application.

If the court has arrived at a conclusion that the foreign law rule may not be applied
since it gives rise to consequences inconsistent with the public policy, the judge should
decide what law rule shall be applied instead of the rejected one. Article 12 of the Law
states that “the law that most closely connected the legal relationships shall be appli-
cable and if such law cannot be identified or applied, the law of Ukraine shall be the
governing law” The rule of “the closest connection” or its possible modifications (“the
closest connection,” “the most significant connection,” “the most reasonable connec-
tion”) falls within a generation of flexible conflicts of law rules, which is new to the
Ukrainian law and is set out in many foreign acts on international private law and
international treaties. This means that, if certain foreign law rule is not applied since
it is contrary to the fundamental principles of the Ukrainian law, such rule should
be found in the legal system which the existing legal relationships are most closely
connected to. And in such event only, if rules of such foreign law order may not be
applied (for example, for the reason that they are contrary to the Ukrainian public
policy) or if such law order is not applicable at all, the Ukrainian law should be ap-
plicable. Upon defining the “the closest connection,” due account should be taken of
certain facts and circumstances alone, but of the entirety of circumstances occurring
in each specific case and proving that there is such connection, and there should be
ascertained how such connection is established.

It was quite reasonably to insert paragraph 2 of article 12 in the Law. More so as it
is not acceptable that judgments rendered by some court allowed a significantly wider
interpretation to apply the public policy clause, which resulted in invoking such insti-
tute for the only reason that the contents of Ukrainian and foreign laws were different.
Even when there are crucial differences between the Ukrainian and foreign laws, the
difference as such may not serve as the ground to apply the public policy clause. That
is why the legislator additionally stated that the application of foreign law rules may be
refused only if the foreign state’s legal, political or economic system is different, even
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significantly, from the legal, political or economic system of Ukraine. This rule also re-
stricts significantly the application of the public policy clause. More so as there are lots
of countries with different political, economic and legal systems, so it would be unac-
ceptable to apply the public policy clause for the only reason that there are differences
in these systems. If we would go this way, this would lead to non-application of foreign
law at all and denying the existence of the international private law as such. Therefore,
to apply the public policy clause, it would be necessary in each specific case to substan-
tiate that the application of foreign law rules will led, beyond any doubt, to results that
are not consistent with the Ukrainian law order.

The public policy clause should be used in the international private law not alone,
but in the international civil process as well. However, we should point out to some ba-
sically essential aspects since both literature and juridical practice deal with the issue
of proportion between the substantive law and procedural law elements of the public
policy. We can hardly find in the practice of the ICAC at the Ukrainian CCI any case
at all when foreign law rule was rejected for the reason of clear conflict with the Ukrai-
nian public policy. Quite another case is when international public policy is used in
the other aspect, i.e., upon resolving such issues as recognizing and enforcing foreign
judgments or arbitral awards within the territory of the other state. If enforcement of
any of such decision may result in violating the international public policy, its recogni-
tion and enforcement may be refused.

The international public policy is used in this aspect under the New York Conven-
tion on the Recognition and Enforcement of Foreign Arbitral Awards, 1958. Article
V (2) of this Convention states that recognition and enforcement of an arbitral award
may also be refused if the competent authority in the country where recognition and
enforcement is sought finds that recognition or enforcement of the award would be
contrary to the public policy of that country. As you know, article 34 of the Law of
Ukraine on International Commercial Arbitration provides that a court may set aside
arbitral awards if such court arrives at a conclusion that the arbitral awards is contrary
to the public policy of Ukraine. Article 36 of the same Law likewise allows rejecting
the recognition of enforcement of an arbitral award if the court finds that the recogni-
tion or enforcement of the award would be contrary to the public policy of Ukraine.
This has nothing to do with the country where the arbitral award was rendered. There
is a question whether the court is entitled, when setting aside an award rendered in
the international commercial arbitration or rejecting the recognition or enforcement
of such award, to invoke rules of public policy, if the ICAC at the Ukrainian Chamber
of Commerce and Industry has rendered its decision by applying rules of Ukrainian
law or foreign arbitral award, which recognition and enforcement is sought in our
court, was also rendered pursuant to rules of Ukrainian law. It is worth mentioning,
in the context of these issues, the recommendation issued by the International Law
Association at its 70th conference held in New Delhi (India) in 2002. This document,
which is dedicated to public policy, uses such term as “international public policy” as
the ground to reduce recognition and enforcement of arbitral awards. International
public policy should be understood as a set of principles and rules recognizable by the

105



state, which may prevent from recognizing and enforcing arbitral awards rendered in
the international commercial arbitration, if such recognition or enforcement would
result in violation of these principles and rules or in procedural aspects or to the ex-
tent related to contents of the decision as such. Moreover, the international public
policy of any country includes fundamental principles and fundamentals of justice
and morality, which the state intends to protect even this does not directly concern the
state as such; rules supporting fundamental political, social and economic interests of
the state (public policy rules); state’s duty to comply with its obligations to the other
public and international organizations.

Since recently, the international procedural public policy has been distinguished
in relation to the recognition and enforcement of foreign judgments in the meaning
of compliance with basic procedural principles and, specifically, observance of the
parties’ rights to protection.

To be more specific, article 3155(3) of the Civil Code of Quebec (1991) states that
a foreign judgment shall not be enforced, if it has been rendered in violation of the
fundamental procedural principles. In accordance with article 27 of Swiss Act on In-
ternational Private Law (1987), a foreign judgment enforcement may be rejected in
Switzerland, if the defendant has not been properly summoned to the court session,
so that the Swiss fundamental litigation principles have not been complied with and,
specifically, if the defendant has not been enabled to submit its arguments. Thus, in
accordance with article 64 (b) of the Italian Civil Code, a foreign judgment must be
recognized in Italy, if the defendant’s fundamental rights to be protected have been
observed during the proceedings and the defendant was notified of commencement
of the litigations against it. Article 65 of Italian CC specially states, in relation to any
foreign judgments concerning legal capacity of persons, existence of family relation-
ships or personal non-property rights, that they are recognized in Italy, if they are not
contrary to the public policy and were rendered in compliance with all fundamental
principles of the parties to protection. Article 6 (1) of the Convention for the Protec-
tion of Human Rights and Fundamental Freedoms, which guarantees the right to a
fair and public trial, may be seen as an example of a rule setting out transnational
procedural public policy. To be more specific, the European Court of Human Rights
finds a violation of the right to a fair and public trial when the parties involved in civil
proceedings are prevented from attending a court session (see the case of Yakovlev
v. Russia). A breach in the principles of the adversarial process and parties’ equality,
when one of the parties involved in the litigation is afforded less favorable conditions
as compared to the other one, shall also be treated as violation of the right to a fair trial
(case of McMichael v. United Kingdom). These provisions available from the practice
of the European Court of Human Rights comprise the fundamental procedural prin-
ciples, which exist beyond legal systems of certain countries.”*

Therefore, the public policy clause may in no way be interpreted as non-recognition
of the foreign law. This is just some and very exceptional case when rules of foreign

253 See, for more detail, D.V. Afanasiev, page 324-326
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law may not be applied, which shall be thoroughly substantiated. Either in future or
in present, the public policy clause may play both positive and negative roles in terms
of regal regulation of relationships involving a foreign element. This may be the case
when foreign law rules preventing from progressive development should not be allowed,
however, there may be a case when the public policy is used for conservative purposes.
We should keep in mind that a specific feature of the public policy clause is its essence
relativity in time and space. The same foreign law rule may be contradictory now, but in
future it may conform to public policy of the same country. It is essential not to tolerate
in future the erroneous practice of extensive interpretation of the public policy clause,
which interpretation significantly undermines trust of potential investors. We should
treat with due care the application of this clause, while judges should thoroughly exam-
ine experience of ordre public applied in the practice of European countries.

Moreover, it is important to keep in mind that, unlike the very notion of “public
policy;” the “public policy clause” as such should be embodied in the legislation (regu-
lations) Based on doctrinal developments, it should lay down, in the most common
form, the rule that governs the protection of the domestic law order against potential
adverse consequences caused by applying a foreign law or recognizing and enforcing a
judgment. In other words, legislator’s key objective relating to ordre public is to set the
general principle of protection. Therefore, if such or another law rule is categorized
into the public policy, such categorization should be construed. In this case, now this
is judicial and arbitral bodies who should resolve this issue proceeding from the global
experience of applying the public policy clause and high qualifications of judges and
arbitrators.
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APBUTPAXXHOE COMNMALUEHVE N UBMEHEHUE
CYBbEKTHOIO COCTABA OBA3ATEJ/IbCTBA

A.A. Kom**

Kax cBupieTenbCTByeT MpaKTUKa PaCCMOTPEHMA CIIOPOB, CBA3AHHBIX C HEBBIIOI-
HeHVeM MeX/[yHapOIHBIX KOHTPAKTOB, BXXKHYIO (a MHOIZIA ¥ PeNIAIoIlyi0) POIb B
(dbopMMpoBaHMYM CTpATErMy 3aLUTI MHTEPECOB KIMEHTa UTpaeT BBIOOP CTOpOHAMI
apOUTPaXXHOI MHCTUTYLIUY, KOTOpasg OyIeT CYMTAThCA KOMIETEHTHOI IJIs pacCMO-
TPEHMA CIIOPOB 110 TAKOMY KOHTPAKTYy.

IIpaBO CTOPOH MEX/YHAPOJHOTO KOHTPAKTa BBIOMPATD /I pa3pelleHNs CIIOPOB
TaKoJi OpraH 110 COOCTBEHHOMY YCMOTPEHMIO AB/IAETCA OFHUM 13 Hambomee rmy6o-
KUX TIPOABTIEHMII IVBWIMCTUYECKOTO IPMHIMUIA CBOOOABI JOTOBOpA, IPHCYIIEro
JIOKTPVHE U 3aKOHOJATE/NIbCTBY OONBIINHCTBA €BPOINENICKUX CTPaH, B TOM YNC/Ie U
Ykpaune.

Bompoc o BbI6Ope KOMIETEHTHOTO apOMTPa)KHOTO OpraHa, Kak IpaBWIO, pella-
€TCSl CTOPOHAMM ITyTeM BK/TIOUEHNUA B KOHTPAKT T.H. «<apOMTPa)KHOI OTOBOPKI» MIN
3aK/TIOUEHNSA «apOUTPAKHOTO COITIAIICHUSA».

CornacHo cT. 7 3akoHa Ykpansbl «O MeXX/yHapOJHOM KOMMepUeCKOM apOuTparke»*>
(manmee — «3akoH 0 MKA»), apOuTpakHOe COITIAllleH)e — 3TO COIVIAIeHNe CTOPOH O
nepepade B apOUTPaX BCeX WM ONPeNeNIEHHBIX CTIOPOB, KOTOPbIe BO3HUKIIN MU MOTYT
BO3HUKHYTb MEX/Yy HUMU B CBA3M C KAKMMM-TNOO0 KOHKPETHBIMMU IIPAaBOOTHOILIEHVA-
MM, He3aBUCHMO OT TOTO MIMEIOT /I OHY JJOTOBOPHOJ XapaKTep W/ HeT.

Apb6uTpaxkHOe COINallleHNe 3aKIYyaeTcsa B MicbMeHHoN ¢opme. Cornamenne
CUNTAETCA 3aK/TIOYEHHBIM B IMICbMEHHOI (OpMe, eC/i OHO COJeP>KUTCA B JOKY-
MeHTe, MOANMCAHHOM CTOPOHAMM, WIM 3aKIKYaeTcsA IyTeM oOMeHa NMUCbMaMM,
COOOIEeHNAMN TI0 TeNeTailIy, Tenerpady Wiy ¢ UCIOIb30BaHNMEM JPYTUX CPENCTB
3NIEKTPOCBA3Y, 006eCIedBaNX GUKCALNIO TAKOTO COITIALIeHN, TNO0 myTeM 06-
MeHa MICKOBOT'O 3asBJIEHNS U OT3bIBAa HA MCK, B KOTOPBIX OIHA M3 CTOPOH YTBEPX-
flaeT O HaIMYMM COIVIALIEHMH, a Jpyras IPOTUB 3TOro He Bo3pakaeT. CchlIKa B
COTJIAIIEHNY Ha JOKYMEHT, COflep>Kaluil apOUTPakHYI0 OTOBOPKY, AB/IAETCA apOm-
TPa’KHBIM COITIALIEHNEM IIPU YC/IOBUY, YTO COIJIAlIeHEe 3aK/II0YE€HO B IMChbMEHHOM
dbopMe 1 3Ta CCBIIKA JieNlaeT YKa3aHHYI0 OTOBOPKY YaCTbIO COITIALIeHIA.

AHajIoTVYHbIe TIOJIOKEHUA COJiepXKaTcsl U B EBponerickoil KOHBEHIIMM O BHEIHe-
TOoprosoM ap6utpaxe 1961 roma®*, a raxxe B Hbio-Vlopkckoit kousenimu 1958 roza
O NIPU3HAHVM U IIPUBEMIEHNM B VICIIONIHEHe IHOCTPAHHBIX apOMTPaKHBIX peleHmi>.

254 Amexceit Anexcanpposny Kor - fokTop ropupmdeckux Hayk, ynpasusomuii naptaep 0@ «AHTVKA»,
Ynen Cosera 110 BorpocaM cyzie6Hoit pedopmbl 1pu Ilpesusienre YkpanHbl

255 O MeXIyHapOTHOM KOMMEPYeCKOM apOuTpaxke [DmeKTpoHHDIN pecypcl: 3akoH Ykpanmusl oT 24.02.1994 1.
(c mocnepyromyMm usMeHenyAMn). — Pexxum focrymna: http://zakon2.rada.gov.ua/laws/show/4002-12

256 Epporeickasi KOHBEHIMs O BHELIHETOProBoM apbutpaxe 1961 roga [OnekrponHsiit pecypc] - Pexxum gocry-
na: http://zakon3.rada.gov.ua/laws/show/995_069

257 Hb}O—V[OpKCKaH KOHBEHIVA O IIPUSHAHUM U IIPUBEICHNN B VICIIOTHEHVE€ MHOCTPAHHDBIX ap6]/[Tpa)KHI)IX pemre-
HIit [DnexTpoHHbIT pecypc] — Pesxum pocryma: http://zakon3.rada.gov.ua/laws/show/995_070
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CTouT TaKXXe OTMETUTh, YTO B MEX/YHAPOJHO-IIPABOBOI JOKTPUHE BBIJIE/IAIOT
U TaKOI BUJ apOUTPa)KHO! OTOBOPKM KaK «apOUTPa’KHBII KOMIIPOMUCC» — CaMO-
CTOATENIbHOE apOUTpPaKHOE COITIAIIEHUE, KOTOPOe 3aKIIYaeTCsl CTOPOHAMMU, Kak
IPaBWJIO, Y)Ke IT0C/Ie BO3HIKHOBEHV MeXly HUMU cropa. ITo cytu, KoMmnpomucc u
3aK/TI0YaeTCs B IIOVICKe CTOPOHAMM apOUTPaXKHOTO OpraHa (MHCTUTYIMOHHOTO apOm-
Tpaka Wiy apoutpaxa ad hoc) 1A paspelieHnst KOHQIUKTa ¢ y4ETOM LIEJIOTO psja
00CTOATENbCTB — MECTa PACCMOTPEHMs CIIOpa, KBamnpuKauuy apouTpoB, PacXooB,
CBSI3aHHBIX C paCCMOTpeHNeM (BelleHNeM) [ie/la B KOHKPETHOM apOuTpaxe, IMOpsiKa
paccMOTpeHus CIopa 1 p.

CrefoBaTe/IbHO, apOUTPa>KHBII OpraH, IPMHMUMAs PellieHNe O COOCTBEHHON KOM-
HeTEeHINM KacaTeIbHO PACCMOTPEHNA CIIOpa 110 MeXXAYHApOJTHOMY KOHTPAKTY, OyaeT
PYKOBOZICTBOBATbCS apOUTPAXKHBIM COITIAIIEHVEM CTOPOH, a TaK)Ke COOTBETCTBYIO-
I[VIMJ TIPAaBOBBIMY HOPMaMIL.

B 3TOM KOHTeKCTe BaXKHOI € IMPAKTUYECKON TOYKU 3pEeHus sABJAETCA Ipobe-
Ma olleHKM (kBa/miduKanmm) apOUTpasKHO OTOBOPKM B IIPOLeCCe pelleHNs CyIoM
BOIIPOCa O COOCTBEHHOI KOMIIETEHIIMY KacaTelbHO JIUI, KOTOpble (GOpPMarbHO He
3aK/TI0Ya/IV apOUTPAXKHOE COIIALIIECHIE.

Hamn6onee spkum IposiB/IeHNEM TaKOI CUTYALVN AB/IAETCA MOAU(UKALNS TOTO-
BOPHBIX OTHOLICHMII B CBSI3Y C M3MEHEHUEM CYObeKTHOTO COCTaBa CTOPOH MeX/[yHa-
POJHOTO KOHTpaKTa. ByjeT nu cBsA3aHO IepBOHAYAIbHBIM apOUTPAKHBIM COIJIAIIIe-
HIeM JINIIO, KOTOPO€e B MOMEHT €TI0 3aK/II0UeHMsI He BBICTYIIA/IO €T0 CTOPOHOII?

I[Tpexxzie Bcero, 4TOOBI HAMTY OTBET HA 9TOT BOIIPOC, II0 HAIlleMYy MHEHUIO, He00-
XOAVMO OIIPENeIUThCA, SABJISAETCS JIU 3aBUCUMOCTD apOUTPa>KHOI OTOBOPKM OT OC-
HOBHOT'O KOHTPAKTa «abCOTIOTHON» VIV YK€ OHA KacaeTCs JIMIIb CTy4aeB HeleliCTBI-
TEIbHOCTU OCHOBHOTO KOHTPAKTa?

VHbIMU CTOBaMy, KaK IPaBUIBHO CIEAYeT TOJKOBATh IIOJIOXKEHNUA CT. 16 3aKoHa
0 MKA, cormacHO KOTOpOil apOUTpa)KHOe COIJAIleHNe, SBIALIeecs YacTbo JI0-
rOBOpPA, JO/DKHO TPaKTOBAThCA KaK COITIAIICHME, HE3aBUCUMOE OT APYIUX YCIOBUI
moroBopa?

OpHMM U3 KIaCCMYECKUX HPUMEPOB aBTOHOMHOCTHM apOUTPaXKHOI OTOBOPKU
ABJISIETCA pellleHNe BHeIlHeToproBoit apOuTpaXkHOil KOMUCCUM B Jiene 1o ucKy BO
«CorosHedreakcopt» K “JOC Oil Ltd”*8. B ykazaHHOM Jjerie, KOTOPOE CTA/I0 XPeCTo-
MaTUIHBIM B MEXAYHAapOJHOM 4acTHOM Ipase, ucrer] (BO «ComwosHedresxcnopr»)
nopmucan ¢ orBerunkoM (“JOC Oil Ltd”) xoHTpakT Ha mocTaBKy HepTH U Hedre-
IPOAYKTOB. B CBs3Y ¢ MPMOCTAHOBKOII OIIAThI OCTAaBKa IPOAYKIMY TAKKe OblTa
IpuocTaHOB/IeHa. Ha OCHOBaHMU apOUTPa’KHOTO COITIALIEHMs MCTell 0OpaTuiIcsa K
BremmneToprosoit apoutpaxHoi komuccun. Orserunk — “JOC Oil Ltd” - mpesxne
BCETO, CCBUIA/ICS Ha HEEICTBUTEIbHOCTh KOHTPAKTA, TaK KaK OH ObUI IOANMCAH
0e3 cOOMIOfeHNs MIPEyCMOTPEHHBIX 3aKOHOJATeIbCTBOM IIpoLienyp (ObUT mopmm-
CaH JIMLIb OFHUM 1uIoM). [To MHEHNIO OTBETYMKA, HEflelICTBUTEIBHOCTD KOHTPAKTa
BJIEK/Ia 32 COOOI U HeflelICTBUTENbHOCTD MIPEYCMOTPEHHOTO B HEM apOUTPaXKHOTO

258 Cwm. borycmasckuit M.M. MexxayHapogHoe yacTHOe npaso: Y4eGuuk/ M.M. Borycnasckuii - 3-e nsp., epepag.
u gom. — M.: FOpuctd, 1998. - c. 386-387.
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COIVIAIIICHNA U COOTBETCTBEHHO OTCYTCTBUE KOMIIETEHIVN apOUTPaXKHOI MHCTUTY-
VM Ha PacCMOTPeHMe Cropa. BHelrHeToproBast apOUTpaXkHas KOMUCCHS IPU3HA-
JTa KOHTPAKT HeJeliCTBUTEeIbHBIM, HO OTKIOHI/IA BO3Pa’KeHN OTBETUMKA B YaCTHU
apOUTpaXXHOI OTOBOPKY, TaK KaK MCXOAMIA 13 aBTOHOMHOCTHU apOUTPaXKHOI Oro-
BOpKU. II0o 9TOMY HOBOZlYy B pelIeHNy OTMEYanoch, YTO apOUTpaKHOE COIIAlIeHVe
MO>KeT OBITh IMPU3HAHO HEJeVICTBUTEIbHBIM TOTIBKO B C/Tydae BBIABJIEHMs HOPOKOB
Bo (ombKa, BBeieHNe B 3a0Ty>KieHne 1 [ip.), HapylleHnus TpeOOoBaHUII 3aKOHa B
OTHOIIEHVM COfepXKaHuA U (GOPMbI 3aKIIOUEHHOTO apOUTPaXKHOTO corameHus. B
pesynbrate BHemrHeTOproBas apOUTpaKHas KOMUCCYS HPU3HAJIA, YTO apOUTpaxK-
HOe COITIAIIeHNe SAB/IAETCA IPOLECCYalbHBIM JOTOBOPOM, KOTOPBIl He 3aBUCHUT OT
MaTepraabHO-IIPAaBOBOTO [JOTOBOPA, & MO3TOMY BOIIPOC O AEVICTBUTENbHOCTY VN
HeIe/ICTBUTENIBHOCTH MTOC/IETHETO He BIVSET Ha apOUTpPaKHOE COIVIALIeHNe.

Takum 06pasom, Ipy pacCMOTPEHUY BOIIPOCA O HEJIelICTBUTEIbHOCTY KOHTPAKTa,
CTOPOHBI KOTOPOTO 3aK/TIOUN/INM apOUTPasKHOE COTTIAIIeHNE, MOXKHO CUUTATD, UTO ap-
OUTpaKHOE COIIALIeHe SIB/IAETCS He3aBUCYMBIM OT «OCHOBHOTO» KOHTPAKTa, JAaxe
B TOM CJIy4ae, eC/Ii apOUTpakHast OTOBOPKa (PaKTUUECKY AB/IAETCSA €r0 YacThIo.

B To e Bpems, pacIpOCTpaHAETCS U TaKas aBTOHOMHOCTb apOUTPa’KHOTO
COIJIAIIeHMs Ha C/Ty4au, KOIa 0053aTe/IbCTBO OCTAETCA B CUJIE, HO M3MEHACTCS ero
CyOBEKTHBIN COCTaB?

Cy11eCTBYIOT TpU OCHOBHbIE IIPAaBOBbIe (OPMBI M3MEHEHNs CYO'beKTHOTO COCTaBa
00s13aTeNbCTBA:

1) yHUBepcanbHOE IIPaBOIPEEMCTBO;

2) mepexoy IpaB KPeauTopa;

3) mepeBop, gonra.

PaccMOTpUM HECKOTIBKO BO3MOXKHBIX BAPMAHTOB VI3MEHEHMsI CyOBEKTHOTO COCTa-
Ba KOHTPAKTa, B KOTOPOM COREPXUTCS apOUTPa’KHOE COITAIEHNe: YHUBEPCAIbHOE
IIPAaBOIPeeMCTBO (HampyuMep, B CIydae IpeKpalleHnsA IPUANIECKOTO INIa-CTO-
POHBI KOHTPAaKTa B pe3y/lbTaTe PeOpraHM3aluy) M CUHTYISAPHOE IPABOIIPEEMCTBO
(B cmydae mepepaun IpaB TpeOOBaHM KPeJUTOPA).

OT/munTeNIbHON 4epToil YHUBEPCA/TIbHOTO IPAaBONPEEMCTBA ABJIACTCA HAINYNe
IIOJIHOTO TIepexofia MpaB ¥ OOSI3aHHOCTEN OT MEepBUYHOTO CyObeKTa IpaBa K ero
npaBonpeeMHNKy. b.b. Yepenaxmu B 9TOM CBA3M OTMe€Yas, 4TO IPU YHUBEPCAIIb-
HOM IIPaBOIPeeMCTBe MMYIIECTBO NIIA KaK COBOKYIIHOCTD IPNCYIINX eMy IIpaB U
00513aHHOCTEI IIEPEXOUT K IIPABOIPEeMHUKAM KaK e[JHOe IIe/Ioe, Py YéM B 9TO
COBOKYITHOCTM €[JVIHBIM aKTOM II€PEXOJiAT BCe OTAEIbHbIE IIPaBa M 0053aHHOCTH, KO-
TOpbIe IIPMHAIIEKAIN B MOMEHT IIPaBOIIPeeMCTBA IPOJABIlY, HE3aBUCUMO OT TOTO,
OOHapy>KeHbI OHM K 9TOMY MOMEHTY WK HeT*”. VIMeHHO Ipu mepexofie MpaB Kpe-
AUTOpa B HOPA[KE YHMBEPCATHHOIO IIPaBOIpPEeMCTBA MOXKHO TOBOPUTH O 3aMeHe
aKTVMBHOJ CTOPOHBI B 00513aTe/IbCTBE — B 9TOM C/Iy4Yae IepBOHAYA/IbHbIN KPEJUTOP
HOJTHOCTBIO BBITECHACTCS 13 00513aTeIbCTBA CBOUM IPaBOIPEEMHIKOM.

259 TNus.: Yepenaxus B.B. [IpaBonpeeMcTBO 10 COBETCKOMY rpakaaHnckomy npasy//B.b. Yepemaxuu — M.: Toc-
opusgat, 1962. - C. 20.
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ITepexop mpaB KpeAUTOpa K TPETbUM JIMIAM SABJISETCA VI3MEHEHMeM 00s3aTeb-
CTBa Ha CTOPOHE aKTUBHOTO CYO'beKTa, KOTOpOe BBIpaXKaeTcs, KaK IPaBIUIo, B MOJ-
HOJl 3aMeHe NepBOHAYa/IbHOTO KPEAUTOpa TPETbUM JIUIOM (HOBBIM KPefUTOPOM),
IIPY 3TOM HOBBIIT KPEUTOP MOTTHOCTHIO BBITECHSET 13 00513aTeIbCTBA IIePBOHAYAIb-
HOTO KpeINnTopa.

ITepeBop monra 1o CBOEMY COAEpXKaHUIO (paKTUUECKU ABJIAETCA aHAJIOTMYHBIM
U3MeHeHMeM NacCUBHON (MM 0053aHHOIT) CTOPOHBI CO BCEMM COOTBETCTBYIOLIVIMU
HOCIEACTBUAMIL.

B xoHTeKcTe Bompoca 06 ompefesieHNN 0053aTeIbHOCTY apOUTPaXKHOTO COIJIA-
IIeHNs IS IPaBOIPEEeMHIMKOB HOBOTO KpeIMTOpa MINM HOBOTO JO/DKHMKA CIIEyeT
OTMETUTD, YTO XapaKTEPHOIl 0COOEHHOCTHIO, IIPUCYILel MHCTUTYTY 3aMeHBI JINI] B
00513aTeNIbCTBE, ABJISAETCA TO, YTO TaKas 3aMeHa IMPOUCXOAUT B paMKax JielCTBYIO-
mero o6sas3arenpcTBa. Hu ofmH pyroit a/eMeHT 00s3aTebCTBa, 3a UCKIIOUEHUEM
CyObeKTa, He MEeHSETCA.

CormacHo cT. 514 IpaxjTaHCKOTO KOfleKca YKpanHbI* K HOBOMY KpPeIUTOpY Iepe-
XOJAT IpaBa IEepBOHAYAIBLHOTO KPEeAUTOpa B 00s3aTe/bCTBE B 00BEME U Ha YCIIO-
BUAX, CYLIECTBYIOIIMX HAa MOMEHT IIepPeXofia 3THX IIpaB, eC/IV HOe He YCTAaHOB/ICHO
ZOTOBOPOM VIV 3aKOHOM.

3epKa/IbHOJI HOpMOII-TapaHTHell IpaB MO/DKHMKA B CIydae 3aMeHbl Kpe#uTo-
pa asnsercs c1. 518 I'K Ykpanunbl, cormacHo KOTOpOIl HO/KHUK VMMeeT IIPaBO BbI-
ABUIaTh IPOTUB HOBOT'O KpPeAUTOpa B 00s3aTe/IbCTBE BO3Pa’KeHMs, KOTOPbIe OH
MMeJI IPOTUB IIePBOHAYA/IBHOTO KPeAUTOpa HA MOMEHT IIO/TyYeHNs YBeTOMICHN
0 3aMeHe KpeauTopa.

V310)xeHHOE aeT OCHOBaHMs YTBEPXK/ATh, YTO TAKUM 00pa3OM 3aKOHOJIaTe/Ib He
TOJIBKO 00eCIIeunT HaflIeXXallyio 3alUTy NHTEePeCcoB C1aboil CTOPOHBI B 00s13aTeNb-
CTBe, HO 1 OOecreunsI peannsannio IpMHINIA CTaOMIBHOCTI [IelIOBOTO 060poTa B
TPaXIAaHCKOM IIpaBe.

IIpn Takux 06CTOATENBCTBAX OOOCHOBAHHBIM, IIO HAllleMy MHEHMUIO, SBJISAETCA
BBIBOJ, O TOM, YTO JIUIIO, BOLIEJIIEe B COCTAB CYILIECTBYIOIIETO 00513aTe/IbCTBA, CBA-
3aHO apOUTPAKHBIM COITALLIEHNEM, KOTOpOe ObUIO 3aK/TI0YEHO MepBOHAYa/IbHBIMU
CTOpPOHaMU KOHTPAKTa.

Takoit BBIBOJ HOATBEPXKJAeTCA M MaTepuaaaMy COOTBETCTBYIOIIEH CymeOHOI
IPAKTUKI.

Tak, paccmarpusas gemo Ne5015/4353/11 mo mcky Hatwave Hellenic American
Telecommunications Wave Limited k YkpanHCKO-KMIIPCKOMY COBMECTHOMY IIpefi-
HPUATHIO C MHOCTPAHHBIMY MHBECTULMAMHU B popMe 00ljecTBa ¢ OrpaHMYEHHON
OTBETCTBEHHOCTBIO «YKpaiHCbKa XBumsi» 1 Kommauun «JInpnpem Kommanm JItm»
O NIpPM3HAHMMU IIpaBa COOCTBEHHOCTU U UCTPeOOBAaHMM HOM B YCTABHOM KaIUTAJIe,
Brrcimit X03A7ICTBEHHBIN Cyfl YKpauHbl B HocTaHoBeHny ot 07.11.2012 r.%%! mpummén

260 TpakaaHCKMIT KopeKe YKpanHbl [DekTpoHHbIt pecypc]: 3akoH Ykpanssl ot 16.01.2003 (¢ mociexyommmu
usMeHenyuAMN). — Pexxum focryna http://zakon2.rada.gov.ua/laws/show/435-15

261 TTocTaHoBneHMe Bpicuiero xo3sicTBeHHOTo cypsa Ykpanust ot 07.11.2012 1. o memy Ne5015/4353/11 [Imex-
TPOHHBIN pecypc]. — Pexxum foctyma http://www.reyestr.court.gov.ua/Review/27322195

111



K BBIBOJY, UTO 3aMeHA O00HOU U3 CMOPOH 002080pa 3a/02d HA OCHOBAHUU 002060pPa
ycmynku npasa mpe6o8anusi He 871e4€m 3a co00ll UIMeHeHUs Opyeux ycnoeuii 06-
A3aMenvCmea, 8 Mm.4. U YCA08US KACAMENbHO PACCMOMpPeHus cnopa JIoHOOHCKUM
Mexcoynapoornoim Apoumpancrvim cyoom. Ilpu Takumx o6CTOATENbCTBAaX BoIciimit
XO3AMCTBEHHBIN CyJ, YKpaMHBl IPM3HAaJ, YTO Ha JAHHBIA CIIOP PacIpOCTpaHAET-
Csl JiefiCTBMe apOUTPAKHOI OTOBOPKY, M3JIOKEHHO! B COOTBETCTBYIOLIEM ITyHKTE
IOTOBOPA 3a7I0Ta.

AHAJIOTMYHYIO MTO3ULMIO 3aH:A/NA U Opyras KOIerus Bpiciiero xo3AiicTBEHHOIO
cyna YKpauHbl, paccMarpuBas fieno Ne910/13318/16 o ncky ob1ecTBa ¢ OrpaHUYeH-
HOJT OTBEeTCTBEHHOCTBIO «DiHaHCcOBa KoMnaHiA «bisHec ®akTOPUHT» K Iy6IMTIHOMY
aKIMOHepHOMY 001ecTBy «YKpHadTa» M 06ILIeCTBY C OTPaHMYEHHON OTBETCTBEH-
HOCTbI0 «3ypb6aran-IOr» o B3pickanuu 513 255,89 nommapos CIIA. B wacTHOCTH, B
nocra"osneHnn ot 18.04.2017 r.*%* komnerns cyneit BXCY oTMeTnna, 4to 6 c653u ¢
3akmoderuem 002080pa HakmopuHea Ho80e 00A3amenvCMeo He B03HUKAEM, @ TIPO-
VICXOIMT 3aMeHa KpeJUTopa B CYIIeCTBYIOIeM 0053aTeIbCTBE; COOMMBEMCINBeHHO, U
YCNIO0BUS KOHMPAKMA KACAMENbHO PACCMOMPEHUS BCEX COPOB, BOZHUKAIOULUX MEHOY
Cmoponamu npu ezo svinonHeHuu MexwOyHAPOOHbIM KOMMEPUECKUM APOUMPAKHHBIM
cyoom npu Topzoso-npomviuinienHoil naname Ykpaumol, He USMEHAIOMCA U 0CAIOMCS
8 cusie U 071 H08020 Kpedumopa. A 3Ha4nT, Ha criop, BosHuKui Mmexay OOO «PiHan-
coBa kommaHis «bisHec ®akropuur» u [TAO «YkpHadTa» KacaTeTbHO BBITOTHEHNUS
YC/IOBUIT KOHTPAKTa, PacIpOCTPAHAETCS AeCTBIE apOUTPasKHOI OTOBOPKM, MU3TIO-
JKEeHHOI1 B YKa3aHHOM KOHTpAKTe.

IToaTBep)KAeHYe TONOXKeHNS 00 00513aTeTbHOCTI apOUTPA’KHOI OTOBOPKM B CITy-
Jae 3aMeHBI CTOPOHBI 0053aTe/IbCTBA MOYKHO HAWTY 1 B MHOCTPAHHbBIX MUCTOYHMKAX.
Taxk, B wacTHOCTH, Jitn James u Ben Ridgeon, aHanM3upys np06neMaTm<y BIUSAHUA U
00513aTe/IbHOCTI ApOUTPAKHBIX COITIAIIEHI /I TPEThUX AL, OTMEYAIOT, 4TO YCTYII-
Ka IpaBa TpeOOBaHMUsA MPEACTaBIIAET COOO0I UCKITI0UEHMe, KOTIa CTOPOHbI, KOTOPbIe
He ObI/IM TepBOHAYA/IbHBIMY CTOPOHAMM B KOHTPAKTE, IMEIOT ITPAaBO MCIIO/Ib30BATD I
OJIHOBPEMEHHO SBJIAIOTCS CBSI3aHHBIMYU apOUTPaXKHBIM COT/IAIIeHeM. >

Kak ormeuaer Albana Kaparanco, mpyHIuUI He3aBUCUMOCTHU apOUTPAXKHOTO CO-
IJIAllIeHVsT He AB/IAeTCA aOCOMIOTHBIM, MHaue OH BbI3Ba/l Obl «aOCYypAHBIE IOC/IEN-
cTBUsA». Ha ocHOBaHMM aHa/IM3a Psfia MICTOYHMKOB MCC/IEJOBATENb IIPULIET K BBIBOLY
0 TOM, 4TO 10 061LIeMy IPaBWIy IPUHIINAI He3aBUCUMOCTI apOUTPasKHOTO COIJIALIIe-
HIIS1 He PacIIPOCTPAHAETCS Ha CIydan yCTYIKM ITpaBa TpeboBaHms ™,

V13/10)kKeHHOE JaeT OCHOBAHYIA /IS CTIEAYIOMMX OOIIVIX BBIBOJIOB.

262 TlocTaHOB/IEHNE BBICIIETO XO3AMCTBEHHOTO Cyfa YKpanubl ot 18.04.2017 1. mo memy Ne5015/4353/11 [mex-
TPOHHBIIT pecypc]. - Pexxum pocryma http://www.reyestr.court.gov.ua/Review/66080886

263 James Jim, Ridgeon Ben, “Arbitration Agreements Becoming Involved Despite not Being a Party”, International
Arbitration Report 2014, Norton Rose Fullbright 2014, available at http://www.nortonrosefulbright.com/
files/20141002-arbitration-agreements-121532.pdf retrieved on 2 March 2015, 6.

264 Kaparanco Albana, “Assignment of the Arbitration Agreement: Perspectives of Leading Jurisdictions”, LL.M.
Short Thesis, Central European University, 27 March 2015, available at http://www.etd.ceu.hu/2015/karapanco_
albana.pdf
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VI3meHeHMs CyO'beKTHOTO COCTaBa B 00513aTe/IbCTBE He MIPUBOANUT K BO3HIKHOBE-
HIIO HOBBIX IIPaBOOTHOIIEHNUI MEX/y IIepBOHAYAIbHBIMI CTOPOHAMY KOHTPAKTA, TI0
KOTOPOMY 9TO 00513aTe/IbCTBO BO3HUKAET, I HOBBIMI CTOPOHaMM (IIpaBOIIpeeMHIKa-
MU, HOBBIMY KPeIMTOPaMI VUIU TO/DKHIUKAMM).

IIpn Takux OOCTOATENbCTBAX apOUTpaXKHas OrOBOPKA SBJIAETCSA COCTABHOI
YacThIO JIEJICTBYIOILIET0 KOHTPAKTa, KOTOpas MpeAcTaB/AeT COOO0il UCKIIOUeHne U3
IPUHLMIA He3aBUCUMOCTHU apOUTPa’KHOTO COIVIALIEHNs, a IIOTOMY SB/IACTCSA 00513a-
TEbHBIM /I HOBBIX YYaCTHIKOB MEXIYHAPOIHOTO OTOBOPA.
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WCKTIOYEHUE NPUMEHEHUA BEHCKO KOHBEHLUU
OroBOPKOW O MPUMEHUMOM MNPABE

Jeena Jlexmunen*s>

Berynnenne B cuny Konsennim OOH o goropopax MexXIyHapogHON KYIUIM-IIPO-
paxu ToBapos (Bena, 1980 r.) ¢ 1 despana 1991 . pna Ykpaussl, a ¢ 1 ceHTAOps
1991 r. s Poccmitckoit @epepanuii kak npeeMHuka mnpas u o6ssarenscts CCCP
MMEJIO OYEHb Ba)KHOE 3HAY€eHMe /Il BHELTHEl TOPTOBIY MeX/y YKPaHCKUMMU, POC-
CUIICKMMM ¥ MIHOCTPAaHHBIMU IIPeANPUATUAMIU.

[l 3apy6e)XHBIX TAPTHEPOB 3HAYMMOCTD 3TOJ IPABOBOIL 6a3bI /I yperyamnpo-
BaHMA TPAKJTAHCKO-IIPABOBBIX OTHOIIEHMI YBEIMYMIACh B IOC/IENHUE TeCATUIe-
TV BO BpeMs peOpMIUpPOBaHNA IIPABOBOI cUCTeMbl YKpanHbl n Poccyn. [laxe s
OIBITHBIX 9KCIEPTOB IIpaBa YacThle M3MEHEHN BHYTPEHHETO TPAKIAHCKOTO 3aKO-
HOJIATeNbCTBAa YKpauHbl ¥ Poccum ABNAI0OTCA HACTOIBKO C/IOXKHBIMU, YTO JI/IA CBOETO
K/IMEHTa ONTUMAaJ/IbHBIM IIPEeJCTAB/IAETCA IPUMEHEHNE MEX/yHapOJHOTO YaCTHOTO
npaBa /I onpefeneHus 6oee BEPHBIX U yLOOHBIX HOPM.

MO>KHO KOHCTaTMPOBaTh, YTO I'Pak[JaHCKOE 3aKOHO/IaTeNbCTBO YKpauHbl 1 Poc-
CUI YCIEIIHO Pa3BMBAETCA B Pycae PbIHOYHON 3KOHOMMKMU, CBOOOJBI IOTOBOPA U
IpeAIpYHIMATeNbCTBA. Pa3paboTaHHbIe YHUPHUIIMPOBAHHBIE HOPMbI M X €MHOO-
6pasHoe TOMKOBAHME AB/IAITCA B TOPrOB/Ie C YKPAaMHCKVMU U POCCUIICKVIMY ITAPTHE-
paMu He MeHee BaKHbIM, YeM BO B3aIMOOTHOUIEHUAX C JPYTUMMM OpTaHU3ALVAMY U3
roCy/lapCTB-y4acTHUKOB BeHckoit Konsenmum.

busHecMmeHbl, 3aHMMaloIIMeCs BHEIIHEN TOProBiIeli, ocBefoMIeHbl 0 KoHBeHIu
OOH o porosopax MeX/yHapOJHOM KYIUIM-IIPOJAXK! TOBAPOB, XOTA He ABAITCA
foprctamy. OHM CYNTAIOT TaKye YHUPUIMPOBAaHHbIE HOPMBI Oo7Iee 6€30IacCHBIMM 1
YAOOHBIMY JI/II BHEITHETOPIOBBIX CE/IOK IT0 CPABHEHNIO C HALIMOHAIbHBIMY 3aKOHa-
M. CreoBaTenbHO, y GUPM, IVIAHMPYIOWINX TOPTOBble OTHOIICHNA C YKPaMHCKIM
UIM POCCUIICKUM NTAPTHEPOM, TIEPBBIM ITPY IOATOTOBKE JJOTOBOPA CTOUT CIIE YOI
Bonpoc: «fIBnsgerca nu Ykpauna min Poccua ydactaukoM Benckoit KonseHnmm?».

IOpucT, 3aHMMaromuIica BHEIIHEN TOPTrOB/Iell, 3HAET, YTO JIJI JOTOBOPOB MEX/Y-
HapOJIHOV KYIIM-TIPOJAKM TOBapoB HOpMbl KoHBeHIMM He Bcerga ABNAIOTCA JO-
CTaTOYHO KOHKPETHBIMI JIJIs1 OIIPefie/IeH sl IPaBOBBIX OTHOIIEHMII CTOPOH. IloaTomy
HeoOXO/VIMO OIIpefie/ieHIie IIPYMEHNMOTO IIpaBa IOCPeCTBOM BK/TIOUEHN OTOBOPKI
0 IIPMMEHMMOM IIPaBe B JJOTOBOP M/IM HA OCHOBE HOPM MEXJYHapOJHOTO YaCTHOTO
npasa.

OdeHp yacTo y IOPUCTOB, 3aHMMAIOUIMXCA BHEIIHENl TOProBJel, BO3HUKAET
BOIIPOC, HAJ0 /I BK/IIOYATh B JOTOBOP OTOBOPKY O IIPMMEHMMOM IIpaBe WM 1Ie/1eco-
006pa3HO OCTaBUTb STOT BOIPOC OTKPBITHIM /I ONIpefieNIeHNs TIpY HeOOXOAUMOCTI

265 Jleena JleXTHHEH, JOKTOP KOHOMIYECKMX HAYK, KAHAMAAT IOPUAMYECKUX HAyK, JOLEHT MeX/yHapOLHOro
KOMMEpPYeCKOro 1pasa B yHuBepcurerax . Typky u Tammnepe (Punnanansa), apourp MKAC npu TIIIT Ykpansst n
P®, xoncynbranT (fopumudeckas upma «Jlekc Jleena JlextiHen»).
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HOPMaMI MeX/YHapOJHOTO YaCTHOTO IpaBa. B cirydae ciopa cyn mwin apoutpax pe-
1IaeT 3TOT BOIIPOC HAa OCHOBE KOJUIM3MIOHHBIX HOPM.

XOTSI CTOPOHBI BK/IIOYM/IN B JJOTOBOPE OTOBOPKY O IPMMEHMMOM IIpaBe, OIpe-
TeTNeHye TIPAaBOBBIX HOPM, PEryIMpPYIOIINX TOPTOBblE OTHOLIEHNA CTOPOH, He BCEr-
Zia okasbIBaeTcs 6ecripobneMHbIM. [l Poccrn okasanoch oueHb IpoOIeMaTIHbIM
TOJIKOBaHIe OTOBOPKM O IIPYMEHNMOM IIpaBe B c/ydae Bbibopa npasa Poccun. ITpo-
671eMa COCTONUT B TOM, HAJI0 I YYUTHIBATh YHUULIMPOBaHHBIe HOpMbI Berckoit Kon-
BEHLIMM VIM B OTHOLIEHMAX CTOPOH CEAYET IPUMEHATDH TOBKO BHYTPEHHEE 3aKO-
HoparenbcTBO Poccuiickoit Penepanym. Hepenko poccuiickue I0pUCTHI U apOUTPBI
TPaKTYIOT OTOBOPKY O NPMMEHMMOM IIpaBe KaK MCKIYeHNe IpuMeHeHns Benckoii
Konupennun.

B cuny nonoskennit nogmyHkra b) mynkTa 1 crateu 1 Benckoit KonBeHuum ona
IPUMEHAETCA K JOTOBOPaM MEX/YHapOLHO KYIUIM-IIPOJAXK! TOBApOB MEXMY CTO-
pOHaMu, KOMMep4ecKie NPeJIpyATIs KOTOPBIX HAXOAATCA B Pa3HbIX TOCYAAPCTBAX,
KOIJja IIPMMEHMMO IIPAaBO rocynapcrBa-ydacTHuKa Konsennun. CornacHo craTbe 6
Benckoit KoHBeHI[UY CTOPOHBI MOTYT UCK/IIOYNUTD ee IMpUMeHeHMe 160 OTCTYINUTh
OT JII000T0 13 ee TIONIOXKEHMIT UV U3MEHUTD €TO JelICTBIE.

TonkoBaHMe 3TOI HOPMBI OKa3a/7I0Ch OYEeHb MPOOIEMATUIHBIM, M 9aCTO PUHCKIE
IOPUCTBI 0OPAIAIOTCA KO MHE C BOIIPOCOM, OYAYT /M IPUMEHATHCS HOPMbI U IIPYH-
nunbl Berckoit KoHBeHIIMM, ecy MpUMEHNMBIM IIPAaBOM SBJAETCA IpaBo Poccum/
3akoHbl PD/ 3akoHopaTenbctBo PO 1 1.1, OTBETUTD OHO3HAYHO HE MOTY, IIOCKO/IbKY
poccuiicKue I0pUCTbI X apOUTPBI O-PAa3HOMY TONKYIOT 3TOT BOIIPOC, HO TOAYEPKI-
BaIo, YTO MOJ1 OIIBIT B KadecTBe apbuTpa MKAC noareep>x/aeT yBaXkeH1e BepXOBeH-
CTBa MEX/IYHapPOJHBIX YHI(UIMPOBAHHBIX HOPM HaJ| HALMOHAIbHBIMY 3aKOHAMIL.

Ho 370 6B110 10 HelaBHMX IIOP, TeIepb TaK YTBEP>KAATb 51 He Mory. Ilocmennuii
MOJ1 OIBIT yYacTHsI B KaueCTBe apOUTpa IOKa3asl, YTO 51 He BCerfa MOTY BIMATH Ha
TOJIKOBaHME JJOTOBOPHOTO BBIOOPA CTOPOH B Ka4eCTBe MpUMeHMMOro npasa Poccun,
BK/TIOYast HOpMbI BeHckoit KonBermum.

51 6pU1a HemaBHO apO6UTPOM B MeXIyHapOJIHOM KOMMEPYECKOM apOUTpPaKHOM
cyne npu Toproso-nmpombintenHoit manare Poccuiickoit @egepaunn (MKAC), geno
20/2016.

Crop 6bIT 10 KOHTPAKTY KYIUIM-TIPOAAKU MEXAY cTopoHamu us Yexun n Poccyn.
YkasaHue Ha NIpMMEHMMOe IIPaBO COfEep)Kanoch B KoHTpakTe, COITAaCHO KOTOPOMY
«IIPMMEHVMOE TIPaBO — JIeJICTBYIOIee 3aKOHOmaTenbcTBO Poccmiickont Pepepanmm,
BKJIIOYAsi, HO He OrPaHNYMBasICh, Bce (efiepabHble, perMoHanbHble (HOPMaTHBHBIE
akThl cyobexTa Poccuiickoit Demepanyn), MyHUIUIIaTbHbIE aKThI, BV Ha BbI-
nonHeHne KoHTpakTar. B aHIIMiIcKoM BapuaHTe JaHHOTO TyHKTa KoHTpakTa CTopo-
HBI MCIIO/Ib30Ba/IN TepMMHBI «current law of the Russian Federation» — neiicTyromee
npaso P®. CormacHo KOHTPaKTy ero TeKCT Ha PyCcCKOM f3bIKe MMeeT IIpenMylile-
CTBEHHYIO CHTIY.

B coorsercTBuM ¢ mynkrom 1 crarbu 28 3akona 0 MKA PO u nynkrom 1 §26 Pe-
rmamenTa MKAC TpeTelickuii cyz paspelaeT CIop B COOTBETCTBUM € TAKMMM HOpMa-
MM IIpaBa, KOTOpbIe CTOPOHBI M30pai B KaueCTBe IPUMEHMMBIX K CYI[eCTBY CIOpA.
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XoTA CTOPOHBI B KauecTBe IPUMMEHNMOTO IIpaBa ompegmenmnn B KoHTpakTe He
paBo, a 3akoHoAatenbcTBO Poccuiickoit epepaunn (“‘current law of the Russian
Federation” B anrnmiickoit Bepcun KoHnTpakra), HempaBU/IbHO KOHCTaTUPOBATH, YTO
CTOPOHBI JOTOBOPU/IVICH O IMPUMEHEHUN TOIbKO TOV YaCTU POCCUIICKON IPaBOBOI
CHUCTeMBI, KOTOpasi BK/IIOYaeT B ce0s HOPMATUBHBIE aKThI, PETYIMPYIOI[Ue TPax-
IAHCKO-TIPaBOBbIe OTHOLIEHVSI BHYTPY CTPAHBI, I HE OXBAaTHIBAeT MEXITYHAPOIHbIE
norosopsl Poccuiickoit @epepannm.

Heobxopmumo oTMeTuTh, 4TO B HampasaeHHbIX B MKAC fokyMeHTax u B mepe-
IJICKe CTOPOH eCThb IpsAMbIe CChIIKY Ha NonoxkeHnsA Benckoit Konsenunn. OTBeTdmk
B OT3bIBE CChUTaeTCA He pa3 Ha Berckyro KonBeH1uio, Hampumep, OTBETYNK KOHCTa-
TUPYeT, 4TO: «...KOHBeHIuA ... cTaja 4acThI0 POCCUIICKOTO IIpaBa M B CUIIY COITIA-
IIEHNs CTOPOH... OHA IPUMEHMMaA K HacCTOALIeMY CIopy». B 3acemaHusax apOuTpst
He PacCMOTpe/IN BOIPOCA O NPUMEHNVMOM IIpaBe HU IIPM YYacTUU CTOPOH, HM IIpU
06cy e apOUTPOB MEXTY COOOIL.

C y4€TOM U3/I0’KEHHOT0 BBIIIIE, ITOfIarao, 4To Vcren n OTBeTYNK CBOMM COTJIAIe-
HIEeM He VICKTIouny npuMeHeHne Berckoit Konsennym. CrieoBaTenbHO, 5 IIOIarao
HeIIPaBIUIbHOI MO3NUINIO IPYTUX paccMaTpUBaBIINX Ao 20/2016 apburpo MKAC,
cunTanIyx, 9to Vcren n OTBeTYNK CBOMM COITIAIIeHVeM VICKTIOUVIV ITPYMeHeHe
Benckort KoHBeHIIMM, KaK OBUIO HAIIVICAHO B PeLIeHNM IOAINCAHHON IBOMMU apOu-
tpamu. CormacHo crarbe 38 Permamenta MKAC 51 u3nmoxuma cBoé 0ocoboe MHeHue,
IIOCKOJIBKY 51 ObI/Ia He COIIACHA C IIPMHATBIM PelIeHNeM I10 BOIPOCY O IPUMEHVIMOM
mpase.

MHe, KOHEYHO, N3BECTHA TOYKA 3PEHMI MHOTMX POCCUIICKUX IOPMCTOB, KOTOPbIE
CUNTAIOT, YTO BBIOOP B JJOTOBOPE POCCUIICKOTO 3aKOHOJATENIbCTBA B KaueCTBe IIPU-
MEHIMOTO IIpaBa O3HavaeT uckaodeHne Konpenmmm®.

51 He MOTy COTITaCUTBCA € STUMU IOPUCTAMU B CUITY CIEAYIOUIVX IPUYNH:

1) O60cHOBaHE 9TOI TOUKY 3PEHMS SAB/IAETCS CIUIIKOM TeOPeTUYECKIM, i Helb-
31 TpebOBaTh TAKOTO INTyOOKOTO 3HAHMA POCCUIICKOTO 3aKOHOJATENIbCTBA OT MHO-
CTPaHHBIX IOPUCTOB, He TOBOPS yXe O 3apyOe)KHbIX OM3HeCMeHaX, 3aHMMAIOIINXCS
TOPIOBJIEIL.

2) Io atomy Bomrpocy KoHBeHINA ACHO OMpefenseT, YTO CTOPOHBI MOTYT MCKIIIO-
4KUTh IpuMeHeHre KonBeHIum 1160 ee OTAeNbHBIX OMoXeHMit (cTaThbs 6). CregoBa-
TeJIbHO, MICK/II0OYEHE TO/DKEH ObITh OHO3HAUYHBIM Y KOHKPETHBIM.

3) B ciydae onpepeneHNs IPYMEHNMOTO MaTepMaIbHOTO IIpaBa OrOBOPKOI MIIN
HOpMaMI MeX/[yHapOJJHOTO YaCTHOTO IIpaBa OHO NPUMEHAETCS KaK CyOcuanapHoe
IIPaBO B CTy4ae OTCYTCTBUA NPAMBIX HOpM B KonBeHnum (ctaTbs 7).

Takoe MHeHue IpeACTaBIAeT M HEKOTOPbIe POCCUIICKME CHElVaNNCTbl, B TOM
uncie npogeccop Kabaros B.A. n npogeccop AcockoB A.B., KOTOpble O4eHb MOJ-
POOGHO apryMeHTHPYeT TOYKY 3peHMsI O HEeBO3MOXKHOCTM IIapajn30BaTh [eiiCTBUE

266 M.T. Posen6epr, K Bonmpocy o TonkoBanuy ycnosuii gorosopa B npaxktuke MKAC, MexXayHapogHblil KoMMep-
yeckuit apourpax, Craryr Mocksa 2012, n Taxxe [Ipnmenenne Benckoit konsennmu 1980 r. 8 mpaktuke MKAC mpu
TIIIT P®, Craryt Mocksa 2007
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KoHBeHI[MN He IpUMeHEHMEM POCCUIICKOTO IpaBa, He MPUMEHEHNEM POCCUIICKOTO
3aKOHOJATETbCTBA,

Y4anTbiBasg 3KOHOMMYECKME ¥ HOMUTUYECKMe MpOO/IeMbl, KOTOpble 3aTpPyLH:-
IOT TOPTOBBIE CBA3M, B TOM uucie MexXAy Poccueit m OuHnaHguen nnm YKpanHoii,
XOTeJIOCh ObI, YTOOBI B IPaXK/JaHCKO-TIPABOBBIX OTHOLIEHMAX He OBUIO ObI TAKUX He-
OIIpefie/IeHHOCTEN TIPY TOCTPOEHNH JOTOBOPHBIX KOMMEPYECKIX OTHOIIEHWIT Ha OC-
HOBe 00IIMX MeX/[YHAPOLHBIX HOPM M IIPMHIIVIIIOB.

267 B.A. Kabaros, Ycmosus npuMeHeHMA BeHCKoiT KOHBEHIM O IOTOBOPAaX MEX/YHAPOIHOI KYI/IN-TIPOZIaXKM TO-
Bapos 1980 r. B mpaktuke MKAC, MexyHapofgHbIit KoMmMepyeckuit apburpax, CratyT Mocksa 2012. A.B. Acockos,
Bencxas konsenia OOH 1980 roza o oroBopax MeXyHapOfHON KyT/IN-TIPOJaXKVl TOBAPOB, MOCTATEHHBIN KOM-
MEHTapMii K MOJIOKEHNAM OTpefiesomumM chepy ee npumenenns, Koncynprant ITmoc

117



BblIBOP MPUMEHMUMOIO NMPABA K JOTOBOPY MO 3AKOHOAATEJIbCTBY
YKPAUHbI Y EBPOMENCKOIO COK03A

PA. Maiioanur®®

I. Bp160op IpMMEHNMOTrOo NPaBa K OrOBOPY IO 3aKOHOAATETbCTBY YKPaWHBI

a) Bp16op mpaBa 1 aBTOHOMUS BONK

O6s13aTeNIbHBIM BOIPOCOM IIpaBa OOJBUIMHCTBA YaCTHO-IIPABOBBIX CIIOPOB C
MHOCTPAHHBIM 57IEMEHTOM SIBJISIETCSI BBIOOpP NMPUMEHNMMOTO MpaBa K CONEP)KaHWI0
[IPAaBOOTHOIIIEHNIL, YTO JaeT BO3MOXXHOCTD PEIINTh KOHPIMKT MEXIY HECKOIBKIMNI
KOHKYPUPYIOIMMI [PABOMOPSI/IKAMH, [IPETEHAYIOMINX Ha PETYINPOBaHIe MEXIY-
HAPOJ{HBIX YACTHBIX OTHOIIEHIL.

[TorHOMOUYME OIpefeNATh IPABO, MPUMEHNMOE K JJOTOBOPHBIM 0053aTe/IbCTBAM,
npepcTaBisieT co60il mpusHaHMe CyObeKTUBHOTO IpaBa CTOPOH, a C TOYKYU 3PEHNS
[O/IOXKUTENBHOTO TPABOBOTO IOPsIKa aBTOHOMMUSI BOJIY SIB/ISETCS NPUOPUTETHON
IPUBS3KOIL [UIs OIpefe/ieHns] IPUMEHNMOTO TIPaBa Py PeryIMpOBaHUN JOTOBOP-
HBIX OTHOLIEHUI C MHOCTPAHHBIM 3/IeMEHTOM*®.

[l ompeyienieHnsi paBa OTHOCUTENBHO COflEPXKaHMsI JOTOBOPA B YKPAMHCKOM
[paBe 3a/IeliCTBOBAaHbI OCHOBHbIE Haya/la KOIIM3MOHHOTO IpaBa — aBTOHOMUS BOMU
u 6oree TecHas cBaA3b (cTaTbu 4, 5, 32, 43, 44 3akona o MYII).

CrefyeT OTMETUTD, YTO IIPABOM CTPAHBI, KOTOPOE MPUMEHSETCSI Ha OCHOBE 9TUX
IPUHIAIOB, OXBATBIBAIOTCS He TOJBKO MpaBa 1M OOSI3aHHOCTYM CTOPOH [OTOBOPA,
HO TaK>ke BOIIPOCHI €T0 JIeNICTBUTEIBHOCTY ¥ TOIKOBAHMsI, IPABOBbIE IOCTIENCTBIUS
HeJ[elICTBUTENBHOCTH JOTOBOPA.

CraTyT £OroBOpa, KpOMe IepeUrC/IeHHBIX BbIIIe BOIIPOCOB, COTEPKUT TAKXKe BO-
IIPOCHI UCIIOTTHEHNUs JOTOBOPA 1 TIOCTIEACTBISI HEMCIIOMHEHVS MM HeHaJJIe)XaIero
VICIIO/THEH VST IOTOBOPa (OTHOCUTEIBHO CIIOCOOOB 1 MPOLEAYP MCIOMTHEHISI, @ TAKXKe
Mep, KOTOpPbI€e JJO/DKHBI OBITh IIPENIPUHATHL B C/Tydae HEHA/IEXKAIIETO UCIIOMHEHNS
JIOTOBOPA, B HEKOTOPBIX CIIOPHBIX CUTYALMSIX BO3MOXKHO IIPUMEHEHIE IIpaBa CTpa-
HBI, B KOTOPOJ1 OCYIIECTB/ISETCS MUCIONHEHNE); MTPEeKPalleH sl JOTOBOPa; YCTYIIKU
npaBa TpeOOBaHUS U ITepeBO/a JO/ITA [0 ZOrOBOpY~’.

Bpr60p mpuMeHMMOro npaBa OCHOBBIBAETCSI Ha MPUHIINIIE aBTOHOMUY BOJIN, KO-
TOPBIIT CYNTAETCS OOIeNPU3HAHHBIM OCHOBOIIO/IATAIONIVM IIPUHI[UIIOM JOTOBOPHBIX
00513aTeNIbCTB M OJHMM U3 KPaeyrolbHbIX KaMHEll CUCTeMBI KOIM3MOHHBIX HOPM B
cdepe MeX/TyHAPOFHOTO YACTHOTO MIPABa.

268 Poman Auppeesird Maiiganuk — ap6utp MKAC nipy TTIIT Ykpanssl, JOKTOP IOPHUAIYECKIX HAyK, Tpodeccop,

3aBefiylonmit Kadepbl rpak JaHCKOTo IpaBa I0puandeckoro GpakynbreTa KneBckoro HalmoHanbHOTO YHMBEPCUTETA
umenn Tapaca IlleByenko.

269 Cm.: Benpenckuit T. MeXxyHapofHOe YacTHOE IpaBo: yueGHnk/T. BenaeBckmit; mep. ¢ MakefoH. - M.: CraryT,
2005 — (446 c.). - C. 312; Jlikoscoka I.A. IIpyHINIIN TIPaBOBOTO PETYTIOBAHHS MKHAPOJIHNX MIPUBATHIX JOTOBIPHIX
30008’ a3aHb: MoHOrpadia/l. A. likocbka. — K.: IOpinkom InTep, 2014. - (464 c.). - C. 177-179.

270 MixxHapojHe IpuBaTHe IpaBo: niapyunuk/3a pen. A.C. lorepra i B.I. Kucina. - 2-re Buganns. - K.: Anepra,
2014. - (656 c.). - C. 430.
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[TpyHLIMIT aBTOHOMUY BOJIY IPOJO/IKAET 3aBOEBBIBATh HOBBIE C(hePbl, YTO HAXOUT
OTpaKeHNe B eT0 PaCIpOCTPAaHEHNM 32 IIPefIe/ibl JOTOBOPHBIX 00513aTE/NbCTB.

YKa3aHHas TeH[IeHLIMA OYeBMIHO OTPaKaeT 3aMafiHyI0 KOHIIEIINIO MHANBUMLY-
a/bHOIT cBOOOABI ¥ puHIMN “in dubio pro libertate” (B cmydae COMHEHMsA — B IO/Ib3Y
cBOOOJIBI IeiiCTBMIT TpakaaH). VI Ha060pOT, HAGIOAETCST OBBILIEHHBIN MHTEPEC K
CIieliaIbHbIM OTPAaHMYEHVSIM U IPOSIBJIEHNUSIM «BbIOOpa IpaBar?’!.

JIHCTUTYT aBTOHOMMM BO/IY NIPU3BaH pelllaTb KO/UIM3MIO 3aKOHOB ITyTeM BbIOOpa
IPUMEHVMOTrO IIpaBa CTOPOHAMU OIIPEIe/IeHHBbIX IPAaBOOTHOLIEHUII U yCTaHABIIN-
BaTb CIy4Yal 1 YCTIOBMsI OCYILeCTB/IEHMsI TAKOTO BBIOOPA, C y4eTOM HOPM HAaI[VIOHAIb-
HOTO 3aKOHOJaTe/IbCTBA O IIyOINYHOM IIOPAAKE U T. I.772,

[TormoxxeHus1 06 ABTOHOMMM BOJIN [/IATCS HA KOJUTM3MOHHBIE U MaTepuaibHbIe.

ABTOHOMMS BOJIM KaK KOJIM3MOHHAsA GOpMyIIa IPUKPeEIIeHNs IpeycMaTpuBaer,
YTO B C/Ty4asAX, yCTAHOBJIEHHBIX 3aKOHOM, YYaCTHMKM (YYaCTHMK) YaCTHOIPABOBBIX
OTHOIIEHNII C MHOCTPAaHHBIM 37IEMEHTOM MOTYT CaMOCTOSATETbHO OCYIIEeCTBIIATDH
BBIOOp IpaBa, MOIJIEXKAIIEr0 IPYMEHEHUI0 K CONEPYKAHMI0 TAaKUX OTHOLIEHWUIT
(lex voluntatis).

B coBpeMeHHOM ITpaBe MPUHIINI aBTOHOMUY BO/IY CTOPOH U3BECTEH NpaBy 60/Ib-
IIMHCTBA CTPAH M 3aKpeIIeH BO MHOTUX MeXIYHAPOIHBIX JOKYMEHTaX.

[TpyHLIMIT aBTOHOMMM BOJIM CTOPOH HallleJl OTpakeHue B CT. 3 PUMCKOJ KOHBeH-
LU, a TI03)Ke — B CT. 3 PermamentTa «Pum I» 1 pyrux Me>X/[yHapOSHBIX JOKyMEHTaxX
(manpumep, B KoHBeHIIMM o IpaBe, IPUMEHUMOM K JIOTOBOpaM MEX/YHapOTHOI
KYIUI-IIPOZIaXKM TOBApOB (CT. 7), Me)kaMeprKaHCKOI KOHBEHIIVN U JIp.

B HOs6pe 2012 ropa CrienyanbHasi KOMUCCHS TI0 BBIOOPY IIpaBa B MEX/YHAPOJ-
HBIX JJOroBopax [aarckoi KOH(pepeHIMM MeX/[yHapOJHOTO YaCTHOTO IIpaBa IPMHsIA
poeKT [aarckux IpUHIMIIOB O BBIOOpE IpaBa B MEX/[YHAPOIHBIX TOTOBOPAX.

CormacHo mpeaM6ysie 9TOr0 JOKyMEHTa OH yCTAQHAB/IMBaeT OOIiMe IPYMHIIVIILL
Kacarolyecs: BLI6Opa IpaBa B MEKAYHAPOJHBIX KOMMEPYECKIUX HOTOBOPaX.

[TpyHLUIIBI MOTYT OBITH MCIIONb30BAHbI KaK MOJIE/IM HAI[VIOHA/IbHBIX, PETrMOHA/Ib-
HBIX WJIVM MEX/[yHAapOJHBIX HaIHAIVIOHATbHBIX IOKYMEHTOB, a TaK)XXe [/ MHTepIpe-
TaIVM, HOIIOJTHEHNA 1 Pa3BUTUA HOPM MEXIYHAPOIHOTO YaCTHOTO IIpaBa.

VIX MOTYT IpUMEHATD KaK TOCYAPCTBEHHBIE CY/bI, TAK U apOUTPaXKIL.

O61ire mpaBmia M KpUTepuu MpuUMeHeHusl BbIOOpa MpaBa M aBTOHOMUM BOJIN
IpeyCMOTPeHbI CTaTbsAMM 4 1 5 3akoHa YKpamHbl «O MeXJyHapOJHOM YacTHOM
npase» (fanee — 3akoH Ykpansbl 0 MYII).

CornacHo u. 1 c1. 4 3akona o MYII npaBo, noziexxalee NpMMEHEHNIO K YaCTHO-
HPaBOBBIX OTHOLIEHMII C MTHOCTPAHHBIM 9JIEMEHTOM, OIIPefesieTCsI B COOTBETCTBUY

271 Cm.: Leible St. Perteiautonomie im IPR - Algemeines Anknuepfungsprinzip oder Verlegenheitsloesung? //
Festschrift fuer Erik Jayme. Vol. 1. Muenchen, 2004. - S. 485-503; Basezos IOpren, IIpaBo OTKpPBITBIX 00LIeCTB —
YaCTHOE ¥ TOCYAPCTBEHHOE PETyIMPOBaHIe MEK/TYHAPOJHBIX OTHOIIEHMIT: OOLINIT KYPC MEX/TyHAPOJHOTO YaCTHO-
ro mpasa = The Law of Open Societies — Private Orderingand Public Regulation of International Relations: General
Course on Private International Law/IOpren Basenos; nep. ¢ anrn. F0.M. FOmaureBa. — M.: Hopwma, 2016. - (384 c.). -
c. 116.

272 Mi>kHapozHe IIpMBaTHe IpaBo: Miapy4Huk/3a pen. A.C. lorepra i B.I. Kucina. - 2-re Buganns. — K.: Anepra,
2014. - (656 c.). - c. 148.
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C KOJUIM3MIOHHBIMY HOPMaMM ¥ TTOJIOXKEHVSIMY KOJUIM3MIOHHOTO IIPaBa 3TOr0 3aKOHa,
APYTUX 3aKOHOB, MEXXYHAPOJHBIX JOTOBOPOB YKPalHBI.

CoBpeMeHHOe HOPMATMBHOE 3aKpeIUIeHMe NPMHINIIA aBTOHOMUM BOJN COfJep-
Kutcsa B ¢T. 5 3akoHa o MYII. YacTp nepBas yKa3aHHO HOpMbI 3aKOHa IIpefycMa-
TPUBAET, YTO B C/Iy4asAX, IPefyCMOTPEHHbIX 3aKOHOM, YYaCTHMKM (y4acTHMK) Ipa-
BOOTHOLIECHMII MOTYT CAMOCTOATENBHO OCYILIECTB/IATh BBIOOP IIpaBa, IMOJJIeXKAIEro
MPYMEHEHMIO K COIeP>KaHUIO TPAaBOBBIX OTHOLIEHUIT*”.

[IpaBoBOE perymumpoBaHue BbI6Opa IPUMEHMMOrO IIpaBa, MpefycCMOTpeHHOe 3a-
KoHOM Ykpaunbl 0 MYI1, BocIpuHAIO OCHOBHBIE ONOKEHNA PYMCKOIT KOHBEHIIUI
1980 r. 0 mpaBe, IPUMEHNMOM K JJOTOBOPHBIM 00513aTe/IbCTBaM, [aarckoi KOHBEHIUN
1986 1. 0 mpase, NoAJIEKAIEM IIPUMEHEHNIO K JOTOBOPaM MEXXyHapOJHOI KyIUIN-
IPOJaXM, IPYIUX aKTOB MEXIYHAPOJHO-IIPABOBOTO XapaKTepa I ONBIT KOAMpUKa-
uuit B obmacty MYII.

6) ®opma BpIGOpa MpaBa

CormacHo 4. 2 ¢T. 5 3akoHa 0 MYII BbI60p 1paBa, KOTOPBIi CAMOCTOSTE/IBHO OCY-
I[ECTB/IAETCS YYaCTHUKAMM, TO/DKEH OBITh SIBHO BBIP@KEHHBIM VU IIPSIMO CIIEMIO-
BaTb U3 JICVICTBUII CTOPOH CJIe/IKM, YC/IOBUI CHLE/IKM MM OOCTOSTENBCTB Jlefla, KOTO-
pble paccMaTpPUBAOTCA B X COBOKYIIHOCTH, €C/IM MIHOE He IIPEelyCMOTPEHO 3aKOHOM.

Ecnu BeI6Op IpaBa KacaeTcsl TOTbKO YaCTU CE/IKM, TO COIJIACHO 4. 4 CT. 5 3aKOHa
0 MYII oH fo/mKeH ObITh IBHO BBIPaYKEHHBIM.

O «sBHOJI BBIPQKEHHOCTI» BOMU CTOPOH OTHOCUTETIBHO BBIOOpA IIpaBa CBUIE-
TE/IbCTBYIOT OIIpefie/leHHble (POPMYIMPOBKM B JOTOBOpE VIV MHOM JOKyMEHTe, K
KOTOPOMY MOJKET OTChUIATb JOTOBOP, KOTOpPble XapaKTepPU3YITCS TeM, UTO IIPIMO
YKasbIBaIOT Ha IIPaBO OIpeJe/leHHOr0 TOCYyJapCcTBa KaK IIPMMeHNMOe IIPaBo K JOro-
BOPY B 1I€/IOM MM OTHE/IbHON ero YacTH.

YacTo CTOPOHBDI, JKearliye MCKIIOUNTD [ielICTBMe KO/UIM3MOHHBIX HOPM IIpaBa
OIIpefeJIEeHHOT0 TOCYAAPCTBa, KOHKPETU3UPYIOT, UTO IOTOBOP PEryInpyeTcs MaTepu-
QJIbHBIM IIPaBOM...»*"*,

[TpuMepaMy TaKMX YC/IOBUIL MOTYT ObITh: «JJOrOBOP MOJYMHSAETCS MaTepHUanIbHO-
My IIpaBy...», «Bce BOIIpOCHI, He yperyIupoBaHHbIe HACTOALIVM JOTOBOPOM, BO3HU-
KAIOI[Ve 13 HEero WIN B CBA3Y C HUM, PEryIMPYIOTCS MaT€PUAIbHBIM IIPABOM ...».

EBpomnerickast JOKTpUHA U CyfieOHast TPAaKTUKA UCXOMAT 13 TOTO, YTO BBIOOP IpaBa
SIBJIIETCS SIBHO BBIPAJKEHHBIM I B Te€X C/Iy4Yasx, KOIfa CTOPOHBI B IOTOBOPE HE yKa-
3BIBAIOT IIPAaBO KOHKPETHOI CTPAaHbl, @ OTMEYAOT OOIIMII IPVHILUII OIpefe/IeHNs
TAKOro Ipasa’”.

YkasaHHbII mopxof Obur moppepxkan Ilamaroit Jlopmos mo peny “Companie
Tunisienne de Navigation SA v. Companie dArmement Matitime S. A”, B KoTOpOM

273 3akoH Ykpainu «IIpo MibKHapojHe mpuBarHe mpaBo» Bix 23.06.2005 Ne2709-1V, Bigomocti BepxoBHoi Paju
Vkpaiuu (BBP), 2005, Ne32, cT. 422 — cTarTs 5.

274 TlikoBcbka 1. A. TIpMHUMIN [IPABOBOTO PETYIIOBAHHSA MDKHAPOJHMX HMPMBATHUX JOTOBIPHUX 3060B’sI3aHD:
moHorpadis/I. A. Jlikoscoka. — K.: IOpinkom InTep, 2014. - (464 c.). - C. 181.

275 Cm. : Merret L. Contflict of Laws Lectures/L. Merret. - Trinity College. — 2012. - (24 p.).- C. 3; [lixocbKka L. A.
Bkas. mp. - C. 181.
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OTCBIIKA B JIOTOBOpE Ha CTaHAAPTHBIE YCTIOBMS, COfleprKallye BbIOOp IIpaBa IpyMe-
HJMOTO JIOTOBOpA IIpaBa KaK «IIPaBO TOCYAAPCTBA, NOJ GIaroM KOTOPOTo IIaBaeT
CYAHO», ObI/Ia paclieHeHa KaK sSIBHO BBIPa>KeHHBIN BBIOOP PpaHIly3CcKOro mpaBa™”®.

Boree clo)XHBIM SB/IACTCSA BOIPOC O BBIOOPE MpaBa, KOTOPBIIT IBHO HE OCYIIeCT-
BJIEH, HO KOTOPBIII, KaK yKasbIBaeT 4. 2 cT. 5 3akoHa o MYII, cnenyer us onpepeneH-
HBIX (PaKTOPOB.

B aToM ciry4ae o Hanm4yu BI6Opa IIpaBa MOXKHO YTBEP)K/aTh TOIBKO TOT/IA, KOTZA
OYEBHUIHO, YTO 3TO HAEVICTBUTENbHBII BBIOOD, CHIETTAHHBI CTOPOHAMU?".

CormacHo 4. 2 ¢1. 5 3akona o MYII takumn pakropamu ABIAIOTCA: 1) HelicTBUA
CTOPOH JIOTOBOPA; 2) YC/IOBUSA AOTOBOPa; 3) 00CTOATENbCTBA JieTa.

BakHBIM TakXe fB/IAETCA TO, YTO /I BBIBOJA O KOCBEHHOM BBIOOpe IpaBa
yKazaHHbIe (PaKTOPbI JO/DKHBI PACCMAaTPUBAThCSA B COBOKYITHOCTH.

CregyeT yuuTbIBaTh, YTO 3aKOHOMATEIbCTBO APYIMX CTPAaH HECKOTBbKO MHade
omnpepensaeT GaKTOPsI, O3BOAIOLINE YCTAHOBUTh KOCBEHHBIN BBIOOD IIPYMEHIMOTO
npasa. Tak, B cBoe BpeMA 4. 1 cT. 3 Pumckoit konBeHIym*’® Kk HUM oTHOCHIA: 1) ycro-
BUSI JOTOBOPA; 2) 00CTOsATeICTBA Jiena. JlaHHBIi TOAX0]] OTpaXkeH B 4. 1 cT. 3 Pera-
meHTa «Pum [»?7,

Hoxmap (o Pumckolt KOHBeHIIMM) K TaKUM aKTopaM OTHOCKUT MCIOTb30BaHIE
IpY 3aK/TIOYEHUN JJOTOBOpPA CTAHJAAPTHOI (POPMBI, O KOTOPOI M3BECTHO, YTO OHA
HOIYNMHAETCA OIIPeie/IeHHOMY IIPaBY, XOTs B Heil HeT IPAMOTO YKa3aHNsA Ha 3To. B ka-
JecTBe NpMMepa IPUBOAUTCA MOMCHaA popma JInoiia mo MOpcKOMy CTPaXxOBaHMIO.

B mpyrux cny4asx Takum (pakTOpOM MOXKeT OBITb IPEeAbIAYLINIT XOf IeTOBBIX
OTHOIIEHMIT MeX/y CTOpOHaMM fioroopa. Hampumep, B orosopax, paHee 3aKiIo-
YEeHHBIX MEXJIy CTOPOHAMM, MOT COZIep>KaTbCsl BLIOOP IpaBa, OJHAKO IO KaKUM-TO
IPUYMHAM CTIeYIOLVII IOTOBOP He COfIeP>KNUT TAaKOTO YC/IOBUA.

Ecmu 6yzeT ycTaHOB/IEHO, YTO CTOPOHBI He YMBIIUIEHHO YIIYCTWIV JJAHHOE YCIIO-
BUE U YTO OHM He VMMe/IN HaMepeHMs M3MEHUTh pelleHle 3TOTO BOIPOCa, eCTh BCe
OCHOBaHM [I0JIATaTh, YTO OHY BBIOPAJIV IIPABO, YKa3aHHOE B IPEABIAYIINX JOTOBOPAX.

Bei6op Toro mnm umHOro QopyMa Takxe MOXeT ObITh (aKTOPOM B IIOTIb3Y
OCYILeCTB/IEHHOTO BbIOOpa IpaBa.

Opnaxo [lokmaz npegynpesxaaeT, 4TO OH BCeTrfa JO/DKEH OL[eHNBAThCA B COBOKYTI-
HOCTH C IPYTYMU YCTIOBUSAMIU IOTOBOPA 1 0OCTOSATEIbCTBAMM JIeTIa.

CcplzIKa B IOTOBOpe Ha HOPMBI IIPaBa TOTO VIV IHOTO TOCY/IApPCTBA TAKXKe MOXKET
CBUIETE/IbCTBOBATb O KOCBEHHOM BBIOOp IpaBa (B [lokajie KayecTBe mpuMepa Ipu-
BOJATCA CCBUIKYM Ha HOpMBI [pakgaHckoro kogekca PpaHumm, KOTopoe IpUBOAUT K
BBIBOJIY O BBIOPaHHOM (ppaHIIy3CKOM IIpaBe).

276 Companie Tunisienne de Navigation SA v. Companie dArmement Matitime S. A. [Enexrponnuit pecypc]. -
[1970] Vol. 2 Lloyd’s Law Reports 99. — Pexxum ocrymy: http: www.i-law.com

277 Carlquist H. Party Autonomy and the Choice of Substantive Law in International Commercial Arbitration /
H.Carlquist ; School of Business, Economics and Law. — Master Thesis GOETEBORG UNIVERSITY, 2006. - (45 p.). -
P. 14.

278 KoHBeHLIisi PO IIPABO, IO 3aCTOCOBYETHCS 10 AOTOBIpHMX 30608’ 13aHb, mignmucana y Pumi 19 yepsus 1980 p.
279 Permament (EC) Ne593/2008 €ppomnericpkoro [Tapnamenty Ta Pagu «IIpo mpaBo, mjo MifIsrae 3acTOCyBaHHIO
10 [OroBipHUX 30608’ s13aHb» («PuM I»)» Bix 17 uepsus 2008 p.
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K MHBIM 06CTOATENBCTBAM, KOTOPble MOTYT NMOOYAUTh K BBIBOAY O KOCBEHHOM
BBIOOD mpaBa, [loK/Iaj; OTHOCUT BBIOOpP IIpaBa B JJOrOBOPAX, 3aK/IIOYEHHDBIX MEX/Y
TeMM >Ke CTOPOHAMM, CBSI3aHHBIMIU C JAHHBIM JIOTOBOPOM; BBIOOD MecTa IPOBeJeHNS
apbuTpaxa, Ipu YCIOBUY, YTO apOUTP JOKEH IPUMEHUTD IIPAaBO MeCTa IPOBEJeHN
apoutpaka®.

CrnenyeT UMeTb B BULLY, YTO CTOPOHBI JOTOBOPA MOTYT YMBIIIICHHO He OCYIIEeCT-
B/IATH BbIOOpa mpaBa. HampuMep, B cuTyaumy, KOra OHM He CMOITIN JOTOBOPUTBCS
0 BBIOOpE TpaBa, HO MPUIIIN K COITIACKIO OTHOCUTEIBHO APYTUX YCIOBUII IOTOBOPA.

B cBasu c atum [Jokman nmoguepkuBaet, 9To PrMcKasa KOHBEHIMA He paspela-
eT «BBIBOJAMUTD BBIOOD IpaBa» TaK, KaK 9TO ObI C/ie/la CTOPOHBI, eC/ii Obl OHM Ha-
MepeBaIICh OCYIeCTBUTD TaKOll BbIOOP. Ec/u 6bII0 yCTaHOBIEHO, YTO CTOPOHBI He
OCYIeCTBWIN BbIOOpA IpaBa, JO/DKHBI IPUMEHATHCS KOIN3MOHHBIE HOPMBI, KOTO-
pble MOJIIeXAT MPUMEHEHUIO IPY OTCYTCTBUY BBIOOPA CTOPOH.

Bompoc o ¢opme BbIOOpa MPUMEHMMOro IpaBa PETyIUPYeTCs U OTAEbHBIMU
MEXJYHapOAHbIMU HoroBopamiu. Tak, Hampumep, 4. 1 ct. 7 KoHBeHIMM O mpase,
IPUMEHVMOM K JOTOBOPaM MEXAYHApOAHON KYIUIM-IIPOJAXV TOBApOB, IPeRyc-
MaTpuUBaeT, YTO COITIAIeHUe O BbIOOpe IpaBa K JOTOBOPY KYIUIM-IPOJAXKN MOXKET
ObITh: 1) IBHO BBIP@XKEHHBIM; 2) IIPSMO BBITEKATh 113 YC/IOBUIL JOTOBOPA 1 ITOBEJEHNS
CTOPOH, pacCMaTPUBaEMBIX B IX COBOKYITHOCTIH.

CormacHo 4. 2 cT. 5 KoHBeHIIMM 0 IpaBe, IPYMMEHNMOM K areHTCKVUM COITIAIIeHN -
M, BBIOOp IIpaBa JJO/DKEH OBITH SIBHO BBIPQ)XEHHBIM WJIN SIBHO CJIEIOBATD U3 YCTIOBUII
COIIAIICHNS CTOPOH VIV OOCTOATENbCTB JieIa.

YT0 KacaeTcs MpeAbIAYILEro Xo/a IeJIOBbIX OTHOIIEHNUIT MeX/[y CTOPOHaMy (OHU
MOTYT BK/IIOYAaTh B Ce0s IPAKTMKY 3aK/TIOUEHNS IpefiBapUTE/IbHBIX JJOTOBOPOB, a
TaKoKe BeJeHNs IIePeroBOPOB), B ONpeMie/IeHHBIX CIy4YasX HEelPepbIBHOCTb BbIOOpa
IIpaBa OTHOCUTEIBHO OYYIINX JOTOBOPOB HEJIb3s1 UCK/IIOYNTD, OFHAKO IIPU 9TOM He-
00OXOAVMBIM SBJISIETCS Ha/IM4Ve SIBHOTO JOKa3aTebCTBA «HENPEPIBHOCTY BBIOOpa
IIpaBa C MOMEHTA JOCTVKEHNS JOTOBOPEHHOCTH O IIPaBe, IPMMEHVMOM K IpefiBapy-
TEJIbHOMY JOTOBOPY, KOTOpasi IPSIMO BeleT K KOHCEHCYCY, HOCTUTHYTOMY CTOPOHAMU
OTHOCHTE/IBHO COfiep>KaHMsl OyAyIero foropopar,

IIpu aTOoM ecnu XOf BefleHMs HEepPeroBOPOB SBHO CBUJETENbCTBYET O BBIOOpE
IPUMEHVMOTO IIpaBa WK, HA0O0POT, O HeXXETAHNUYU CTOPOH IIPUMEHSATD OIpefie/IeH-
HOe IIpaBo, 9TOT (akTop, MpeobdnasjaeT Bce Apyrue (HampyuMmep, BHIOOP IpaBa B CBA-
3aHHOM JIOTOBOPE), IOCKO/IBKY OH JaeT BO3MOXKHOCTb YCTAHOBUTbD JIe/ICTBUTEIbHYIO
BOJIIO CTOPOH.

9T0 sipKO MposABUIOCH B fene “Land Rover Exports Ltd v. Samcrete Egypt Engineers
and Contractors SAE”, KoTopoe paccMaTpUBaIOCh AHIIMIICKUMM CyaMMA.

280 Gijuliano M. Report on the Convention on the Law applicable to contractual obligations [Enexrpon-
Hmit pecypc] / M. Giuliano, P. Lagarde. - Pexum poctymy: http://eur-lex.europa.eu/LexUriServ/LexUriServ.
do?uri=CELEX:31980Y1031(01); EN:HTML.

281 Benornasek A.JI. EBpomelickoe MeXAyHapOJHOE YacTHOE IIPABO — JJOTOBOPHbIE CBASU M 00sA3aTeNbCTBA:
[B 21.]/A. V1. Benornasek. — T. 1. — K.: Takcon, 2010. - (1576 c.). — C. 690.
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CyTp pgenma saxmodanach B ciaepyiomeM. C Iienplo obecredeHNs BBIIOTHEHNS
00513aTe/IbCTB 1O AUCTPUOBIOTOPCKUM TOTOBOPOM ObIT 3aK/II0YEH JJOrOBOP HOPYUM-
TE/IbCTBA, KOTOPBIT He cofep)kan Bbibopa mpasa. OfHAKO AUCTPUOBIOTOPCKUIL 10-
TOBOP COfiep>Kasl YC/IOBUE O IPYMEHEHUY K HeMy aHIIMIICKOTo IpaBa. IIpu atom cyp
o6paTu1 BHUMaHuUe Ha TO, YTO BO BpeMs IIEPErOBOPOB €IMIETCKas KOMITAHWS BbI-
YepKHYyJIa 3 IOTOBOPA MOPYYMUTENbCTBA YCIOBUA O MIPUMEHEHUN aHITIMIICKOTO TIpa-
Ba I pa3pelleHNs CIIOPOB aHIIMIICKUM CYOM. OTU 06CTOATENbCTBA OBIIN paclieHe-
HBI CY/IOM KaK YKasbIBaloll[yie Ha OTCYTCTBUE BBIOOpA IpaBa CTOPOHAMM JJOTOBOPA
HOPYYUTENTbCTBA IPUMEHIMOTO IIpaBa®’,

OpnHMM 13 BO3MOXKHBIX MHAMKATOPOB HESIBHOTO BBIOOpA IIpaBa sABJISAETCSA BHIOOP
¢dopyMma, KOTOpBIiT peraetr crop. JaHHbI TOAXOM APKO MPOSBWICA B PEIIEHUN II0
meny “Tzortis v. Monark Line A/B”, B KOTOPOM aHITIMIICKWIL CYJi OTMETII, B YACTHOC-
TU, YTO «SBHBIII BBIOOP CY/a SB/IAETCS HEBHBIM BBIOOPOM IIPMMEHMMOTO IIPaBay.

K mpemmymectBaM Takoro crmocoba oIpefe/ieHMsI HESBHOTO BbIOOpa IpaBa
OTHOCSAT IIPOCTOTY U OIIpeie/IeHHOCTh. HecMOTpst Ha TO, YTO 9TO pellleHNe Ha3bIBAIOT
OTpaXXAIOLIMM TEHJIEHI[MM aHIIMIICKOrO IpaBa, B pelleHun mo peny Companie
Tunisienne de Navigation SA v. Companie dArmement Matitime S.A” cyn IpoBen 4eT-
KYI0 TPaHMIly MeX/y apOUTpPa’KHOI OTOBOPKOIL U COIVIAIIeHNEeM O BbIOOpe IpaBa U
OTKa3aJICs IPYMEHATD aHITIMIICKOe MPAaBO K CYIECTBY CIOPa TOIBKO HAa TOM OCHO-
BaHNH, YTO apOUTPAKHOI OTOBOPKOIL CTOPOHBI ITPEyCMaTpPIUBa/IN paspelleHye CIo-
poB B apbutpaxke B JIongoHe™.

B) Kpyr mpaBomopsAgkoB, cpey KOTOPBIX MOXKET OCYIIECTBIATHCA BBIOOP
NPUMEHNMOTO IIpaBa

3aKOHOJIaTeIbCTBO YKPAUHbI IIpeAyCMaTpUBaeT BO3MOXXHOCTb BBIOOpA IIPYMEHN -
MOTO IIpaBa 3 HEOTPAHNYEHHOTO KPyTa IIPaBOIOPSAIKOB, €C/IM B 3aKOHE He OIIpefe-
JIeH OIIpefie/IeHHBI KPYT NIPaBONOPSAKOB, CPeAyl KOTOPBIX MOXET OCYIeCTBIAThCS
BBIOOP IIPMMEHNMOTO IIpaBa.

B Ka)XIoM KOHKPETHOM CJTy4Yae JaCTHOIIPAaBOBBIX OTHOIIEHUI C MHOCTPAHHBIM
3/IEMEHTOM, KaK IIPaBIIO, OyZIeT CYyIecTBOBATh HECKOIBKO IIPABOIOPALKOB, C KOTO-
PBIMM 3TU OTHOLIEHNA VIMEIOT OIIPeJie/IeHHYIO0 CBA3b.

BosHukaeT BOIIPOC: MOTYT /1M CTOPOHBI (CTOPOHA) OCYIIECTBIIATH BBIOOP IpaBa ¢
OIIpefIe/IeHHOTO KpyTa IPaBOHOPS/IKOB, B TON VIV MHOJ CTeIIeHN CBA3aHHBIX C 9TUMUI
OTHOLIEHVSIMU, WIN BBIOOP MOXKET OBITb OCYIECTB/IEH C HEOTPAaHUYEHHOIO Kpyra
IIPaBOIOPATKOB?

B menom BbIOOp mpaBa MOXeT OBITb OCYIIECTBIEH U3 HEOTPAaHMYEHHOTO Kpy-
ra IpaBONOPSIKOB. TO MOXKET OBITh M IPABONOPALOK, GOPMATbHO He MMEIOIINI
TECHOI CBSI3U C STVMU OTHOUIEHVAMM. JTO He IPOTMBOPEUYNT NPMHLUIY TECHON

282 Land Rover Exports Ltd v. Samcrete Egypt Engineers and Contractors SAE. COURT OF APPEAL (CIVIL
DIVISION) 21 DECEMBER 2001 [Enexrponnmit pecypc]. — Pexxum poctymy: http://www.ectil.org/etl/getdoc/
b53439a6-65b3-4ed5-8764-8f2c52f96ee/Land -Rover-Exports-email.aspx.

283 Companie Tunisienne de Navigation SA v. Companie ’Armement Matitime S. A. [EnexrponHmit pecypc]. —
[1970] Vol. 2 Lloyd’s Law Reports 99. — Pexxum gocrymy: http: www. i-law.com
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CBAA3M, TIOCKO/IBKY VIMEETCA B BUALY, YTO CaM BBIOOP OIIpefie/IeHHOTO IIPaBa, BOIEN3b-
sIBJIEHMe JINL] U SABJIAETCS IIPOsIB/ICHIEM TeCHOII CBA3ML.

IIpu sTOM B 3aKOHE MOXKET OIPefe/IAThCS ONpefe/leHHblil KPYT IIPABOIOPAIKOB,
Cpey KOTOPBIX MOXKET OCYILeCTB/IATHCS BEIOOP IPYMEHMMOTO IIpaBa.

Hampumep, 4. 4 c1. 49 3akona Ykpanssl o MUII, xoTopas comep>XUT KOIU3K-
OHHbIe IIPaBUJIA O IpaBe, KOTOpPOe NMPUMEHAETCS K 0053aTe/IbCTBAM O BO3MEIIEeHNN
Bpefia, pefyCMaTpUBaeT, YTO CTOPOHBI 0053aTe/IbCTBA, KOTOPOE BOSHUKIIO BC/IEH-
CTBMe NIPUYMHEHNUS BpeAa, B 0060 BpeMs IOC/Ie er0 BO3SHMKHOBEHUSA MOTYT BbI-
Oparb IpaBO CTpaHBI Cyga’’.

r) Bo3MOXXHOCTD M30paHMA HErOCyJapCTBEHHBIX HOPM INpaBa B KavyecTBe
NpaBa, IPMMEHNMOr0 K M&KZyHAPOIHBIM KOMMEPYECKNM JOTOBOPaM

i) 3akoHodamenvcmeo u cy0ebHAA npakmuxa YKpaurvl OmMHOCUMENbHO B03MOXM(-
HOCMU U3OPAHUS He20CYO0apCMBeHHbIX HOPM NPAsa 8 Kavecmee npasd, NPUMeHUMO20
K MeHOYHAPOOHbIM KOMMePUeCKUM 002080paM

B cyuae 3aximoyeHns KOMMepPYECKUX JOTOBOPOB CTOPOHBI MOTYT MIMETb HaMepe-
HIe, YTOOBI X OTHOIIEHMSI PETY/IMPOBA/INCh He IPAaBOM KaKOTro-100 rocyjapcTaa, a
HOpPMaMI IIpaBa, OTHOCAIINXCS K BHETOCY/JapCTBEHHOI crcTeMe, Hanpumep, [TpuH-
yumamy Y HUJIPYA, Ilpnaunmamu Trans-Lex u gp.

KonnusnoHHOe 3aKOHOJATENBCTBO YKPAMHBI B IE/IOM IPEyCMATPUBAET BO3MOXK-
HOCTb 130paHus IpaBa OIPeIe/IeHHOTO TOCYAAPCTBA WM OIpefie/IeHHBIX TOCYapCTB
Kak IIpaBa, MOfIe)XAIlero IPYMEHEHMIO K MeXK/IyHaPOJHBIX KOMMEPUYECKIM JIOTOBOPAM.

ITynxTom 4 wactu 1 crarbu 1 3akona o MUII npegycMoTpeHo: «4) BbIOOp IpaBa —
IIPAaBO YYACTHUKOB IIPAaBOOTHOLIEHNI OIPefie/INTh IPABO KaKOr0 TOCYAAapCTBa IO -
JIEKUT MPUMEHEHNIO K TPABOOTHOIIEHVSIM C MHOCTPAHHBIM 37IEMEHTOM.

Omnpenenenne «BpIOOP TIpaBa» CTOPOHAMY B COOTBETCTBUM C TIOTOXKEHNUSIMMU CT. 1
3axona o MUII ykasbIBaeT Ha BBIOOP rOCYAapCTBEHHOTrO ITpaBa. BO3MOXXHOCTD BKITIO-
YeHJs1 HOPM HeroCyapCTBEHHOTO IIPaBa K TAKOMY BBIOOPY YKa3aHHBIM 3aKOHOM He
IpefyCMOTpeHa.

OpnHako BO3MO>KHOCTD BbIOOpa HETOCYAapCTBEHHBIX HOPM IIpaBa IpejyCMOTpeHa
MEX/[yHapOJHBIMY aKTaMJ ¥ HAallMOHATbHBIM 3aKOHOJATEbCTBOM O MEXAYHAPOJ-
HOM KOMMepYeCKOM apOuTpaxe.

B arom cnydae ocHOBHas Ujest COCTOUT B TOM, YTO B CUTYAIVIM, KOTJJd CTOPOHBI
COIVIACMJIVCh pellaTh CIOPbI, BO3HMUKAIOIE U3 TOTOBOPA, B MEX/[YHAPOJHOM apou-
TPaXKHOM Cyfie, apOUTphI He 00513aTe/IbHO PYKOBOJICTBYIOTCSI KOHKPETHBIM BHYTPEH-
HUM IIpaBOM. DTO OYEBMJHO, KOIJ]a OHM YIIOTHOMOYEHbI CTOPOHAMM JIICTBOBATh
KakK JIpy>KeCTBEeHHbIe IIOCPeHMKM /IN00 ex aequo et bono.

Ho paxe ecnmn Takoe MOMTHOMOYNME He COBEPIIEHO CTOPOHaMU, apOUTpaM BO-
ofl1le paspelleHO MCIONb30BATh MPU PellleHnM CIopa MpaBo, MHOe, YeM Hallyo-
HanmpHOe (cM. Cratpio 28 (1) Tunooro sakona IOHCUTPAJI o mexpyHapopmHOM

284 Kamakypa B.SI. OcHOBHi 3acagym MiDKHapOZHOTO NPMBAaTHOTO IpaBa//MiKHApOfHe NpUBAaTHE IIPaBO:
nigpyunnk/3a pex. A.C. Jlosrepra i B.I. Kucins. - 2-re supanns. — K.:Anepra, 2014. - (656 c.). - C. 128.
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KOMMepueckoM apburpaxe 1985; taioke cM. Crarbio 42 (1) KonBeHunnu o nopsuke
paspelleHys MHBECTUIIIOHHBIX CIIOPOB MEXJY TOCYlapCTBaMM M MHOCTPaHHBIMU
numamu 1965 roma (BammmHrtoHcKas KOHBEHIS).

B03MOXHOCTh BBI6Opa BHETOCYHApPCTBEHHBIX HOPM IpaBa KaK IPUMEHNMMOTO
IIpaBa HallIa OTPaKeHMe B IOJIOKEHMAX JaKOHa YKpauHbl «O MeX[yHapOTHOM
KOMMepYecKOM apburpaxe», B IpeaMOyie KOTOPOTro IIPOBO3IJIALIEHO, YTO 3TOT 3a-
KOH «...yYUTBIBAaeT IOJIOXKEHVS O TaKOM apOUTpake, COfepiKallyecss B MeXJyHa-
POJHBIX JOTOBOpaX YKpauHBI, a TaKXXe B TUIIOBOM 3aKOHe, IPMHATOM B 1985 romy
Komucceneit OOH no npaBy MeXAYHapOZHO TOProBy U ofobpeHHOM [eHepaib-
Hot Accamb6reeit OOH Jy11 BO3MOXKHOTO MCIIO/Ib30BAHNS TOCYAAPCTBAMU B CBOEM
3aKOHOJIATE/IbCTBEY.

[Nonoxxenuamu crarby 28 3akoHa YKpauHbl «O MeXIYHAPOLHOM KOMMEPYECKOM
apOUTPaXXHOM Cyfie» mpefycMoTpeHo: «1. TpeTeiickmit Cys paspelraeT Crop B COOT-
BETCTBMM C TAKMMU HOpPMaMM IIpaBa, KOTOPble CTOPOHBI M30pany B KauecTBe IpH-
MEHVMBIX K CYIeCTBY CIOpa. ... 2. B ciydae oTcyTcTBMA M0OOT0O YKasaHUsA CTOPOH
TPEeTENCKUI CyJl IPUMEHSAET MPaBO, ONIPEie/IEHHOE B COOTBETCTBMM C KOJITIM3/OHHBI-
MI HOpMaMM, KOTOpbIe OH CUMTaeT NpuMeHUMbIMU. 3. TpeTelickmil cys npuHUMaeT
peleHue ex aequo et bono, M Kak «Ipy>KeCcKuii MOCPeJHNK», TAIIb B TOM CIy4ae,
KOI7Ia CTOPOHBI IIPSIMO YIIOTHOMOYMIIN €T0 Ha 3T0. 4. Bo Bcex cay4asax TpeTeicKuit
CYZl IPMHMMAET PelleHNe B COOTBETCTBMM C YC/IOBMAMM COITIAIIEHNA U C YIETOM
TOPTrOBBIX 00ObIUaEB, KACAIONIMXCS JAHHOTO COIIALIeHIS».

B paMkax Takoro Iopxofia CTOPOHBI OYAYT CBOOOJHBI B BHIOOpE HOPM HaJHAIU-
OHA/IbHOTO ¥ TPaHCHAIMOHAJIbHOTO XapaKTepa KaK HOPM, Ha OCHOBaHMM KOTOPBIX
apOUTpBI OYAYT pelIaTh CIOPBI, X HOPMbI HA/{HAIMOHA/TIBHOTO 1 TPAHCHAIMOHA/IBHO-
ro Xxapakrepa OyayT IIPUMEHATbCA He3aBYUCKMO OT JII0OO0T0 HAI[OHAJIBHOTO IpaBa, 3a
VICKJIIOYEHMEM CTy4YaeB, KOITIa HOPMbI BHYTPEHHETO IIPaBa MMEIOT MMIIEPaTUBHBI Xa-
paKTep, He3aBJCHMO OT TOTO, KaKOe ITPABO IIPUMEHAETCS K JOTOBOPY (CM. KOMMEHTapuit
K ctaTbe 1.4 [Tpuanumnos YHM]IPYA o MeXXmyHapOIHBIX KOMMEPYECKIX JOTOBOPAX).

B cnopax, koTopble IOAIAAIOT IOf] AeiiCTBYE BalIMHITOHCKON KOHBEHIUH, YKa-
3aHHble [IpMHOMIIBI, gpyrye HOPMbI HaJIHALMOHA/JIbHOTO M TPaHCHAIMOHAIBHOTO
XapaKTepa MOTYT BOOOIIle IIPMMEHATHCSA HE3aBUCHUMO OT TI0OBIX HOPM BHYTPEHHETO
npasa*®.

Takum 06pa3oM, IPUMEHNMBIM IIPABOM K IIPAaBOOTHOLIEHVSIM, KOTOPbIE SIBJIAIOT-
s IIPEMETOM CIIOpa, PAcCCMAaTPUBAEMOTO MEX/IyHAPOIHBIM KOMMepUYeCKUM apou-
TpakeM, MO>KeT OBITb HAIIVIOHA/IbHOE IIPaBO OIPefie/IeHHOTO TOCYAapCTBa WM OIIpe-
IeJIeHHbIX TOCYHApCTB MO0 HOPMBI HaJHAIMOHA/JIBPHOTO M TPAHCHAIMOHA/IBHOTO
XapakTepa.

IIpy 5TOM y4aCTHUKM MEXIYHAPOSHBIX KOMMEPYECKMX OTHOLIEHNI MMEIOT BO3-
MO>XKHOCTb BBIOOpa HOPM HaJHAIMOHA/JIBHOTO ¥ TPAaHCHAIL[MOHAJIBHOTO XapaKTepa
B Ka4eCTBe IPVYMEHVMOTO ITpaBa K MEXJYHAPOJHBIM KOMMEPYECKMM OTHOLIEHNAM
B TOM CJIy4ae, KOIJia OHU: a) OTHOCUTEIBHO LIEJIOCTHO PETyINPYIOT 0053aTeNbCTBa

285 TIpuHUMIM MDKHApORHNX KoMepuiliHux gorosopis YHIJIPYA 2010/Ilep. ¢ aurn. O.C. Binoyc. - K.: FOcrinian,
2013 p. - (576 c.). - C. 3-4.
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CTOpOH; 6) MIMEIT MeXyHapOHOe NpU3HAHMe, IPUSHAIOTCSA Ha MEXAYHapOTHOM
YyPOBHe, IOATBEPX/iEHIEM KOTOPOTO SIB/IAETCS €ro IpYMEHeHMe MeXIYHapOJHbI-
MM KOMMEpUYEeCKMMM apOUTpaKaMy ¥ TOCYAAPCTBEHHBIMU CylaMU Pa3HBIX CTpaH;
B) BK/IIOYAIOT B Ce0s1 MMIIepaTUBHbIE HOPMBI*.

MexX/iyHapOIHBII KOMMepPYeCKIil apOUTPaXK B KaXK/JOM KOHKPETHOM CITydae JJO/-
JKeH PaccMaTpuBaTh BOIPOC O COOTBETCTBMM M3OPaHHBIX CTOPOHAMM HETOCYAAp-
CTBEHHBIX HOPM IIpaBa YKa3aHHBIM BbIIIE TPeOOBAHNUAM.

B wacTHOCTM, apOUTPa’KHOI MpaKTMKe M3BECTHBI CTyday M30OpaHUsA MeX/yHa-
POMIHOTO MaTepuabHOTO IpaBa B KauecTBe IPMMEHNMOTO IIpaBa II0 JOrOBOPY.

B 3T0i1 CBA3M BO3HMKAeT BOIPOC O JOMYCTMMOCTY TAaKOTO CIoco6a M30OpaHms
IPUMEHJMOTO IIpaBa 110 JOTOBOPY MEX/[YHAPOJHOTO KOMMEPYECKOTr0 XapaKTepa.

MexiyHapoiHOe MaTepuaabHOe IIPAaBO, C YYETOM HEOIPEefie/IeHHOCTY TaKOTO
BBIOOpA TIpaBa, paslIn4nii B €r0 COflep>KaHNM Y TOTKOBAHUY B PasHbIX CTPaHAaX, He-
IPU3HAHNUA TAaKOTO POJa HOPM IIpaBa Ha MEX/YHAPOJHOM YPOBHE, He MOXKET pac-
CMaTpMBATbCS KaK HaJJIeKAIViT BBIOOP MPUMEHMMOTO IIpaBa II0 CYIIeCTBY CIIOpa,
4TO, KaK C/IEICTBIE, BIeYeT 3a COOOI MOCIeICTBUA OTCYTCTBISA COITIACKS CTOPOH JI0-
roBopa o BeIOOpe IpaBa.

ii) Ykpaunckas 00KmpuHa npasa omHOCUMENbHO B03MONHOCU USOPAHUS He20-
cyoapcmeeHHvIX HOPM NPA6a 6 Kauecrmee npasad, NPUMEHUMO20 K MeHOYHAPOOHbIM
KoMMepHecKum 002060pam

B ykpauHckoil ZOKTpuHe IpaBa cHOPMYIMPOBAHO fIBa OCHOBHBIX IIOJXOfid —
KOHCEPBAaTUBHBII U T1OepaIbHBII — OTHOCUTETBHO BO3MO>KHOCTY IIPUMEHEeH s BHe-
rOCYAapCTBEHHBIX HOPM IIPaBa K MeXXIYHAPOJHBIM KOMMEPYeCKIX 0053aTe/bCTB.

KoHcepBaTyBHBII IOAXO/ B IOHMMAHNM IPYIMEHMMOTO IIpaBa, KOTOPOTo Ipuep-
JKMBAIOTCA TOCYapCTBEHHbIE CY/bl B YKpauHe, OTPAaHN4YMBAETCA IIPAaBOM OIIpefie/ieH-
HOJI CTPAHBI WU CTPaH, a TAKXKe MeXJYHAPOLHBIMM 00bIYasIMY B TOM CITy4ae, KOrja
OHM IIPU3HAIOTCS MICTOYHMKAMM [IpaBa B COOTBETCTBYIOIUX TOCYAapCTBaX.

Taxoil IOAXOM OCHOBBIBAETCSI Ha TE3MCe, COIIACHO KOTOPOMY 3aKOH TOBOPUT O
BO3MO>XHOCTM BBIOpATh IPMMEHMMOE IIPaBo, HO He II03BOJIAET CTOPOHAM OIpefie-
JIATD TO, KaK IIPYMEHMMOe IIPaBO JO/KHO OBITh YCTAaHOBJIEHO.

VIHBIMU CTIOBaMU, CTOPOHBI MOTYT yKa3aTh Ha PMMEHEHIe IIPaBOIOpsIKa OIIpe-
JIeIECHHOTO TOCYAApCTBa, OOIIMX IPUHINIIOB IIpaBa M CIpPaBeIMBOCTU, OObIYaeB
fiennoBoro obopora 1 Tomy nopgobHoe. Cyj JODKEH IPUHATH TaKOil BBLIOOP CTOPOH B
TeX C/Iy4asx, KOIJja IpaBo BbIOOpa paspelaeTcs: 3aKOHO/ATe/IbCTBOM.

OpHako Ha NpaKTUKe BCTPEYAIOTCA C/Iyday YCTAHOBJICHUSA CTOPOHAMM «OIaHKO-
BBIX» IIPaBWI OIIpefe/leHNs] IPUMEHNMOro IpaBa (OTChUIKA K IIPaBy «CTPaHbI IPO-
[laBIja W/IV CTPAHBI IOKYIATeNs»), IPYMEHeHNe «IIpaBa CTPaHbI VICTIA B 3aBYICUMO-
CTM OT TOTO, KaKasi 3 CTOPOH IIOJJaeT UCK» U T. I.).

CoracHO KOHCepBAaTMBHOIO IIOAIXO/ja CYNTAETCS, YTO TaKye CAE/IKY He IPU3HAI0T-
cs1 BBIOOPOM IIpaBa, U Cy/ He CBSI3aH TaKVIMM ClielIKaMu. B aTux cinydasx npumeHnmoe

286 Tlikoscpka A, IIpyHIMIN IPAaBOBOTO PETYIIOBAHHSA MKHAPOJHIX KOMEPLIHIX AOTOBIpHUX 30008’ s13aHb//
L.A. lixoBcbka. — K.: FOpinkom IuTep, 2014. - (464 ¢.). - C. 112.
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IPaBO JO/DKHO ONPeNe/IATbCS Ha OCHOBAHUM TeX KOJUIM3MOHHBIX HOPM, KOTOPBIE CYT
COUTEeT Ha/JIeXKAIIUMIL.

IIpn srom oOpamaercs BHMMaHME HAa TO, YTO COBPEMEHHbBIE TEHJECHIVN
PasBUTHSA 3aKOHOATE/NbCTBA, CYAeOHOI 1 apOUTPakHOI MpaKTuKM B chepe MUII
CBUJIETE/IbCTBYIOT O HEYKJIOHHOM pacIIVMpeHUV IpaHMI] IpUMeHEeHUs IpPUHIINIA
aBTOHOMMM BOJIN.

Hopmbl 110 BEIOOPY IPMMEHNMOTO IIpaBa CTOPOHAMY CTAHOBSATCSA 60/Iee TMOKUMU
u 601ee oppo6HbIMIL. [To/I0>KeHMEe O BO3MOXXHOCTY BbIOOpa ITpaBa HAXOAAT OTPake-
HIe B MEXX/IyHapOIHBIX JOTOBOPAX 110 BOIIPOCAM Pa3pelleHNs KOIU3NUIL.

B nmpakTuke, 0cO6€HHO MeX/[yHapPOHBIX apOUTPaXKHBIX (TPETENICKNX) CYAOB, BCe
Jalle IPUMEeHSIOTCS ITOJIOXKEHNU A YaCTHOIIPABOBBIX KOAMPUKALMIT TOPrOBBIX 00bIUa-
eB (Hanpumep, [Tpunuunos YHV]IIPYA), koTopble He MMEIOT XapaKTepa oQuIiiaib-
HBIX IIPaBOBBIX HOPM, HO BCTymaioT B cuny ad hoc B cuy BbIOOpa UX CTOpOHaMu
KOHKPETHOTO JleJa.

Bce wamie BBICKa3bIBAIOTCSI MHEHUSA 00 OCHOBOIIOJIATAIONIEM XapaKTepe Havajl
aBTOHOMMUM BOJIY II0 CPABHEHMIO C BCIIOMOTATe/IbHbIMY, «CYOCHAMAPHBIMU» KOTIIN-
3MOHHBIMM TIpUBs3KaMu. HecMOTpsl Ha AMCKYCCUOHHBIN XapaKTep HMOCTIeHEro BO-
IIPOCa, «KOHKYPEeHLVA» MeKIY Ha4aloM aBTOHOMMM BOJIN M «KJIACCHYEeCKUMI» Pop-
MYy/IaMJ IPUKPEIUIeHN ABIIACTCA O4eBUIHOI™Y .

OmnmnoHeHTH! MMOepaNTbHOTO MOAXO0/A He YCMAaTPUBAIOT 11e/1eCO0OPa3HOCTI pa3Bu-
TUS KOHIIENIUY IpuMeHeHns lex mercatoria B MYTI*,

Psaj aBTOpOB, OTMeYas OIOXKIUTeTbHbIe MOMEHTBI IPMMeHeHus lex mercatoria, He
IPU3HAIOT IPYIMEHEeHNe HeTOCYJAPCTBEHHOTO IIpaBa CTOPOHAMIL.

IIpyu 5TOM BBIFENAIOT ABE CUTYAIMM, KOTIA BKIIOUEHNE TaKUX HOPM BO3MOXKHO,
a MIMEHHO «KOIJ[a CTOPOHBI JJOTOBOPA YeTKO OIpele/ININ, KaK/ie IMEHHO MCTOYHUKI
lex mercatoria peryImpyoT 1xX OTHOLIEHMS», U «eC/IM COOTBETCTBYIOLIEE HALMOHAIb-
HOe 3aKOHOJ]aTeNbCTBO, BHIOPAaHHOE CTOPOHAMM WIM Ha3HadYeHHOe Ha OCHOBaHUU
3aKOHa, IIpeJlycCMaTpUBaeT IpUMeHeHIe 00bIYaeB IS PeryIMpOBaHNs JOTOBOPHBIX
OTHOIIEHMIT»**.

B paspacHenun Briciero crnenmanusupoBaHHOIO Cyfla YKPaMHBI [0 PacCMOTpe-
HUIO TPAXIAHCKUX U YTONOBHBIX fen oT 16.05.2013 ropa rosopurcs: «Cyn MoXkeT
IPUMEHATDb He TONbKO MHOCTPAaHHbIE 3aKOHBI, HO 1 OOBIYay U CyAeOHYIO0 IPaKTUKY
B TeX Ipefie/iaX, B KOTOPBIX MOC/IeHIe IPU3HAIOTCSA UCTOYHNKAMM TIpaBa B COOTBET-
CTBYIOIVX TOCYAAPCTBAX»*.

287 Kucinme B.I. Komisiiini HOopMu // MikHaponHe IpuBaTHe IpaBo: HminpydHmk/sa pem. A.C. [losrepra i

B.I. Kucins. - 2-re Buganns. — K.: Anepra, 2014. - (656 c.). - C. 150.

288 Kucinp B.I. IIpaBo, 10 3aCTOCOBYETbCs [0 30BHIIIHBOTOPrOBEIbHMX JOTOBOPIB: TEH/EHII PO3BUTKY 3a-
KoHoziaByoro perymoanHsa/B.I. Kucinb//IIpaBosuit sxypHam — 2004. — Ne2. — EnexkrponHe pKepeno. — [Pexxum
mocrymy]|:http://justinian.com.ua

289 @inim’es A.O. Bubip mpasa Ta 110ro 06Me>KeHHs B [Kepenax MiXKHapOFHOTo IIpuBaTHoro mpasa €C ta Ykpainm:
nopiBHANbHO-TIpaBoBuii aHanis / A.O. ®inim’es//Hayxka i npakTuka. — 2012. — Ne.9(144). - C. 24.

290 JInct Bumoro crenianisoBaHoro cymy YKpaiHu 3 posIIsfy UMBIIbHUX i KpMMiHanbHUX cipas «[Ipo mpax-
TUKY PO3IJIARY CyfaMy I[MBIIbHUX CIIPaB 3 iHO3eMHVM efleMeHTOM» Bif 16 TpaBHa 2013 poky Ne24-754/0/4-13. -
[Enexrponnuit pecypc]. - Pexxum gocrymy: http://zakon2.rada.gov.ua/laws/show/v-754740-13.
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JIubGepanpHblit  NOAXOA, KOTOPOTO  NPUAEPKMUBAOTCA  MEXJYHAPOLHbIE
apOuTpaXkHbIe CYABI, IPeAyCMAaTPUBAET, YTO NPUMEHVMBIM IIPABOM MOXKET OBbITh
IIPaBO OIpEe/IeHHO CTPaHbI, MEXXAYHAPOSHDI JOTOBOP, MEX/YHAPOHBI 0ObI-
Jaif, OT/Ie/IbHbIE VX IIO/I0XKEHN A, HOPMBI TPAHCHAI[MOHA/IBHOTO XapaKTepa.

Cor/1acHO 3TOTO NOAXOJA CTOPOHBI IMEIOT BO3MOXXHOCTb OCYILIECTB/IATh BBIOOP
He TOJIbKO OTHOCHUTEIbHO IIpaBa OIpe/ie/IeHHON CTPaHBbl (MM CTPaH), HO U IIOAYN-
HATb CBOM OTHOLICHMSA ¥ M&KAYHAPOAHBIM JOTOBOPaM, 0ObIYasM, HOpMaM TpaHCHaA-
IIIOHAJIbHOTO XapaKTepa, B 4eM IPOAB/IAeTCA KOHLenyA lex mercatoria’.

B cBA3K ¢ 9TUM B [JOKTpUHE OOOCHOBBIBAIOTCS IPENIOKEHNUSA 10 PACIINPEHNIO
BO3MOXXHOCTY CTOPOH JIOTOBOpa BBIOPATh B KaueCTBe IPMMEHNMOTO IIpaBa BHETOCY-
[lapCTBEHHbIE HOPMBI ITpaBa.

CTOpOHHMKM TaKOTO IOAXOfja OTMEYAI0T, YTO BBIOOp IpaBa «HE OrPaHNYNBAET-
cs1 BBIOOPOM ITpaBa KOHKPETHOII CTPAHBI ¥ MOXKET BK/IKOYAThb BBIOOP HOPM TpaHC-
HAI[MOHAJIBHOTO XapaKTepa, HallpyMep, TaKIX, KaK «001iye IPUHINIIBL IIpaBa», ‘lex
mercatoria’, I aHAJIOTMYHbIE TTOTIOKEHUA» 2.

B 9011 cBsI3U psify aBTOPOB 00OCHOBBIBAET MUICI0 O TOM, YTO HAIIMOHAIbHOE 3aKO-
HOJIaTe/IbCTBO M03BOJIAET CTOPOHAM IIPYMEHATh HETOCYIApCTBEHHbIe HOPMBI IIpaBa
«K PeTyIMpOBaHMIO TeX BOIIPOCOB, KOTOPbIe OTHECEHDI 3aKOHO/[aTe/ieM Ha yCMOTpe-
HIle CTOPOH, I He MOTYT IPOTUBOPEUYNTDH VIMIIEPATVBHBIM HOPMaM IIPMMEHSAEMOTrO
TOCYZapCTBEHHOTO IpaBa»™”.

ITpyu 5TOM OTMEYaeTCsl, YTO IO CBOEMY COAEP)KAHNIO COIVIAlIeHie CTOPOH O BbIOO-
pe HeroCyapCTBEHHBIX PABOBBIX PEryIATOPOB MOXKET OBITD IBYX BUJIOB: 1) C 4eT-
KJIM yKa3aHleM JOKyMeHTa, HOPMBI KOTOPOTO CTOPOHBI JKeJTAl0T IIPYMEHATD K pellle-
HUIO CIIOpa IO CYTH; 2) CoflepKath o61me GOpMyIMPOBKM OTHOCUTEIBHO TOTO, YTO
JIOTOBOPOM IIPUMEHSIOTCS HOPMBI lex mercatoria, o01yie IPUHINIIBI IPaBa 1 TOMY
rnogo6Hoe.

Ecnmy HerocymapcTBeHHBIE PeryIsATOpbI, M30paHHbBIE C IOMOIIBI0 COIIALIEHMNS
IepBOTrO BUJA, HEe IO3BOJIAIOT B IIOJTHOM Mepe YperyIMpoBaTh CIIOPHBIE BOIPOCHI,
BO3HUKAIOIINE B CBA3M C JOTOBOPOM, OHM JO/DKHBI PEIIaTbCsl HA OCHOBAHUM IIpaBa
TOCYHApCTBa, OIpEMe/IIEMOrO CYJOM Ha OCHOBAaHMM IPYMEHVMMBIX KOJIM3VIOHHBIX
HOPM.

B cyvae 3akI0ueHus COIIAlIeHNs O BbIOOpe IpaBa BTOPOTO BY/ja IPUMEHEHNIO
HOZIIEXKAT PEryIATOPDI, KOTOPbIE: a) OTHOCUTEIBHO IIeIOCTHO PETYINPYIOT I0TOBOP-
Hble 00513aTe/IbCTBA; 0) MMEIOT MeX/[yHapOIHOE IIPM3HaHMeE (TOATBep>KAeHNeM KOTO-
POro sBAETCS UX NMPUMEHEHNe MEeX/YHAPOAHBIMU KOMMEPYECKIMI apOuTpakaMu

291 Nus.: Kamakypa B.SI. OcHOBHI 3acafiyt MbKHapOZHOTO IIPMBATHOTO IIpaBa//MiKHApOJHe IIpMBaTHE PABO: TIif-
pyunuk / 3a peni. A.C. Jlosrepra i B.I. Kucinsa. - 2-re Buganns. - K.: Anepra, 2014. - (656 c.). - C. 127; Mepexko A.A.
Lex mercatoria: Teopys ¥ IPMHIJUIIBI TPAHCHAIIMOHATBHOTO TOprooro mpasa. — K.: Takcon, 1999. - 416 c.

292 Nus.:Koguikauis mpusartHoro (1ysinsHoro) mpasa Ykpaiun/ 3a pe. mpod. A. Jlosrepra. — K.: YkpaiHcbkuit
LeHTp HpaBHMYMX CTygin, 2000. - C. 293; Jloerept A.C. Komisiline perymioBaHHA HOrOBipHMX BiZHOCMH B
€spomneiicbkomy Corosi Ta B Ykpaini/A.C. [losrept//IIpnsarae npaso i migmpuemuannso. — 2012, — Nel1. - C. 34.

293 TlikoBcbka 1. A. 3acTocyBaHHS Heflep)KaBHIX HOPM JEP>KaBHUMU CyAaMM O BUPIIIEHHS CIIOPIB, 140 BUHMKA-
10Th 3 MDKHapOAHNUX npuBaTHux gorosopis/I.A. Jlikoscbka//XKyphan cxiznoespomneiicbkoro mpasa. — 2015. — Nel4. —
C.8.
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Y TOCYapCTBEHHBIMI CyIaM) PA3IMYHBIX CTPAH); B) BK/IIOYAIOT B Ce0s1 MMIIEpPAaTHB-
Hble HopMbI (Hanpumep, [Tpyanymner YHUIPYA, PECL PEL, DCER Trans-Lex)**.

x) Ipunmmner YHUIPYA MeXpyHapomHBIX KOMMEPYECKUX AOTOBOPOB M
IPUHLNIIBI €BPONEICKOr0 KOHTPAKTHOIO NMpaBa KaK HOPMbI NIpaBa, KOTOPbIMU
perynupyercsa JOoroBop

i) Ilpamoti 6v160p copoH

pyanunsr YHUIPYA MexayHapogHBIX KOMMepPYeCKUX HOTOBOPOB U IIPUH-
L[UIIbI €BPOIIEIICKOr0 KOHTPAKTHOTO IIpaBa MOTYT NPUMEHATbCA KaK HOPMBI IIpaBa,
perynmpyolye J0roBop, B cliydae IPsIMOTO BbIOOpa CTOPOH WM B CIIy4ae OTCYT-
CTBMs BbIOOpa IIpaBa CTOPOHAMIL.

ITockonbKy ykasaHHble [IpyHIVIIBI cofepKaT CUCTeMY IPMHIUIIOB U IIPaBUJI IOTO-
BOPHOTO IIpaBa, KOTOPBIE AB/IAIOTCSA OOMIMMIY ISl CYIeCTBYIOIVIX IIPABOBBIX CUCTEM,
TO eCTb JIy4llle alalITYPOBAHBI K 0COOCHHBIM TPeOOBaHVAM MeXXIyHapOIHBIX KOMMep-
YeCKMX JJOTOBOPOB, CTOPOHAM HY>KHO MIMeTb IOCTaTOYHbIEe OCHOBAHMSA JJIs VX IIPAMOTO
IpMMeHEeH)s B KauecTBe HOPM IIPaBa, PeryIupyolyX 10r0BOP MeXXAY HUMIU.

B TakoM ciy4ae CTOpOHBI MOTYT MCIO/Nb30BaTb MCKIIOYUTEIbHO YKa3aHHBbIE
[TpyHIVIIBI WV COYeTaTb UX C BHYTPEHHUM IIPaBOM, KOTOpoe OyzieT perympoBarb
OTHOIIIeHMsI, He oxBaTbiBaeMble [IpuHnumnamu (cM. TuNoByI0 OroBOpKY B IpyMeya-
HJY KO BTOpOI yacTy mpeamOynsl [Ipunnunos YHUIPVYA).

Cornmacio npeam6byne Ilpumunumos YHMJIPYA Mex/yHapogHBIX KOMMepue-
CKUX IOTOBOPOB, B pemakuuy 2010 r. (mamee — Principles UNIDROIT, IIpununmst
YHUPYA), IIpunnunser YHUIPYA nomKHBI IPUMEHATbCSA B KauecTBe NPYMEHM-
MOTO ITIpaBa B CJTy4ae, KOIJla CTOPOHbBI JOCTUIIM COINACUA O TOM, YTO UX JOTOBOP
OyzmeT perynmupoBaTbcs atumu [IpuHnymamn.

pyanunsr YHUIPYA MoryT npuMeHATbCA: KOTAA CTOPOHBI COITIAaCU/IUCD, YTO
VX IOTOBOP OyZIeT perympoBaThcs OOMMMY IPUHIMIIAMY IIPaBa, lex mercatoria v
aHAJIOTMYHBIMY TTOJIOKEHVSIMM; KOTZIa CTOPOHBI He BBIOpaI paBo, KOTOPBIM OyzeT
perynmpoBarbcs UX NOTOBOP; AA TOMKOBAaHUSA WIM NPUMEHEHMS MeXXIYHapOSHBIX
YHUUIVPOBAHHBIX IIPAaBOBBIX AKTOB, BHYTPEHHETO IIpaBa roCyAapCcTBa.

CTopoHaM, KOTOpBIe XOTAT BBIOpATh yKa3aHHbIe [IpUMHIINIIBL /I perynnpoBaHus
X JIOTOBOpa, IIPeJ/IaraeTcsl COYeTaTh MOMOXKEHNA O BBIOOpe IpaBa ¢ apOUTpaXKHON
OTOBOPKOIA.

[TpuumHoOIL 9TOTO ABIAETCA TO, YTO CBOOOAA BBIOOpA IpaBa, KOTOpoe OyeT pe-
TY/IUPOBAaThb JIOTOBOP, OOBIYHO OIPAaHMYMBAECTCS HAI[MOHA/JIBHBIM 3aKOHOMATE/b-
crBoM. Tak, 3akon o MUYII ¢akruyeckn orpaHmumBaeT cBoOOAy BbIOOpa IpaBa
OrpaHMYMBaeT Hal[MOHA/IbHBIM IIPAaBOM OIIpe/ie/IeHHOI CTPAaHbl MU PAfia CTPaH.

[ToaTomy, ccbnky cTopoH Ha IIpuHIMIBI U 6yAeT paccMaTpuBaThCs KakK IpocCTas
JOTOBOPEHHOCTD 00 UX IIPYMEHEHNM K JJOTOBOPY, TO €CTh KaK MHKOPIIOPUPOBAHHBIN

294 Typ.: [likoBcbKa L. A. TIpMHIMII TPaBOBOTO PETyIIOBAHHA M>KHAPORHIX IIPMBATHIIX JOTOBIPHIX 30008 13aHb
/I T.A. [TikoBcobka. — Knis: IOpinkom Iurep, 2014. - (464 c.). — C. 112; [likoBcbKa I.A. 3acTocyBaHHS HefjepXKaBHUX HOPM
Tep>KaBHVMI CyZiaMI JI0 BUPIiIIeHHS CIIOPiB, 1[0 BUHMKAIOTD 3 MKHAPOJHNX MpuBaTHNX foroBopis/L.A. JlikoBcbka //
JKypnan cxigHoeBpomericpkoro mpasa. — 2015. - Ne14. - C. 8-13.

129



B JOTOBOP HaJHAIJMOHA/IbHBI/ VICTOYHUK M TPAHCHAIMOHAJIBHOTO XapakKTepa, HO
IIpaBo, KOTOpOe OyZieT peryMpoBarh TOrOBOP, BCe XKe Oy/ieT ONpefeATbC Ha OCHO-
Be HOPM MEeX/[YHapOJHOTO YaCTHOTO IIpaBa CTPAHBI CY/a.

Kak pe3ynbTar, HeiicTBMsI CTOPOH OYAYT peryMpoBaThCcs yKazaHHbIMU [IpyHIm-
IIaMV TOJIBKO B TOJ Mepe, B KaKOil OHM He OYAyT MPOTMBOPEYNTb HOpMaM IIpaBa,
HOJIIeXAIIETO IPUMEHEHNIO, OT KOTOPOTO CTOPOHBI He CMOTYT OTCTYINTb.

Taxk, B coorBeTcTBMM €O CT. 1.4 [Ipnuunmos YHVIPYA, IIpuHIinns! He JO/DKHBL
OTpaHNMYNBATD IIPYMEHEHe UMIIePATBHBIX HOPM HAI[IOHAJIbHOTO, MEXX/IyHAPOJHO-
TO M/IV Ha/JHAIIVIOHA/IBHOTO IIPOMCXOXK/IeHNSI, JO/KHBI IPUMEHSTHCS COITIACHO COOT-
BETCTBYIOIIVM HOPMaM MeX/[yHapOJHOTO YaCTHOTO IIpaBa.

Curyanus OyzieT MHOI, eC/I CTOPOHBI COIIACATCS pellaTh CIOPBI, BO3HUKAIOIIE
U3 JIOTOBOPA, B apOUTPaXHOM CyAe. ApOUTpPBI He 0053aTe/IbHO PYKOBOACTBYIOTCS
KOHKPeTHBIM BHYTPEHHUM IPAaBOM. DTO OYEBVHO, €C/IV OHM YIIOMTHOMOYEHBI CTO-
POHaMI [Ie/ICTBOBATh KaK APY>KeCTBEHHbIe IIOCPEIHIKY WIIN eX aequo et bono.

Ho gaxe ecut Takoe OTHOMOYME He peai30BaHO CTOPOHAMU, apOuTpaM BooO1Ie
paspeleHo UCTIONb30BaTh IIPY PeIIeHNN CIIopa IIPaBo, MHOE, YeM HaI[OHATbHOe. >,

B pamkax Takoro Iopxofia CTOpOHbI OyAyT cBOOOXHBI B BblOOpe IIpMHIMIIOB
KaK HOPM IIpaBa, Ha OCHOBE KOTOPBIX apOUTPBI OYAYT pelaTb criopsl, ¥ [IpuHINIIBL
OyAyT IPUMEHATHCS He3aBMCUMO OT JII0OOr0 HAallMOHAIBHOTO IIPaBa, 3a UCKIIIOUe-
HIIEM C/Ty4aeB, KOT/Ja HOPMBI BHYTPEHHETO IIPaBa MIMEIOT MIMIIEPATUBHBIN XapaKTep,
He3aBJICHMO OT TOTO, KaKoe IIPaBO IPUMEHAETCA K JOTOBOPY.

B cnopax, nopgnafanomux nox fgeicTeye BalMHITOHCKOI KOHBeHIUY, [T pyHIMIIBL
MOTYT BOOOIIIe IPUMEHATHCS He3aBUCUMO OT JII0ObIX HOPM BHYTPEHHETO IIpaBa.

ii) Koceermoiii 6v160p cmopoH

[MTpuunyner YHU]JIPYA MoryT npuMeHATbCsA, KOTAA U3 00CTOATENbCTB OyHeT crie-
JI0BaTh, YTO CTOPOHBI HaMepeBa/IUCh VCKIIOYNTD HEICTBME TI000T0 BHYTPEHHETO
IIpaBa B OTHOIIEHNY CBOETO JOroBOpa (HaIpyuMep, B CIy4ae, KOTa OJHOI 13 CTOPOH
ABJIACTCS TOCYAAPCTBO VI TOCY/JAPCTBEHHBI OPraH ¥ 06e CTOPOHBI IPU3HAJIN, YTO
OHU He OyIyT IPUMEHATD HU IIPaBO 9TOTO TOCYAAPCTBA, HYU IIPABO TPEThell CTPaHbl),
WV KOTZIa B IOTOBOPE COZIEP>KATCS KOJUIM3MOHHbIE IPUBA3KY, OTChIIAIONINE K IIPaBy
MHOTUX TOCYHApCTB, HU OfTHO U3 KOTOPBIX He MMeeT JIOCTaTOYHbIX NPEUMYIIeCTB,
4TOOBI ITIOATBEPAUTD IMEHHO ero IpuMeHeHne™".

IToaTomy B cuTyanuu, KOrjia CTOpOHBI JOTOBOpa He IOCTUI/IN COI/IacusA O TOM, YTO
norosop 6ynet perymuposarbes [Tpuanymnamu YHUIPYA, u o6mymy npuHIMnaMm
mpaBa, lex mercatoria nay aHaJIOTMYHBIMM IOIOXKEHMUAMY, OTCYTCTBYeT BBIOOP IpaBa
CTOpOHAMU [IOTOBOPA M He COfepyKaTcs KO/UIM3MOHHBbIE NMPUBA3KY, OTChIIAOIINE

295 Cwm. crarbio 28(1) Tunosoro 3akona KOHCUTPAJI o MeXxayHapOgHOM KoMMepYeckoM apburpaxe 1985 ropa;
TaKxke cM. cTaThio 42(1) KoHBeHIMN 0 OpsA/Ke PelleHns NHBECTUIIMOHHBIX CIOPOB MeXy TOCYapCTBAMM M MHO-
cTpaHHBIMY /muamMu 1965 roja (BalumMHITOHCKAsA KOHBEHIINA), CTAThI0 5 3akoHa YKpanHbl «O MeXIyHapOJHOM KOM-
MepYecKOM Cyfie», MyHKT 16 PermamMenTa MeX;yHapoHOTO KOMMEPYeCKOro apOuTpaXkKHOro cysia nmpy Toproso-mpo-
MBIILJIEHHOJ TTaj1aTe YKpanHbl.

29 TIpuHUMIM MDKHAPORHNX KOMepLiitHux gorosopis YHIJIPYA 2010/Ilep. 3 aurn. O.C. Binoyc. - K.: FOcrinian,
2013 p. - (576 ¢c.). - C.5.
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K IIpaBy MHOTUX CTPaH , a B IPOIECCya/bHBIX JOKYMEHTaX B CIIOpe OflHA CTOPOHA
IpPUMEHSAET, HaIpUMep, IpaBO YKPaMHbl, a Ipyrasd — NpaBo YKpauHbl, IIpyHIMIBI
YHUAPYA u PECL, ato ciegyer paccMaTpuBaTh TakMM 00pa3oM, YTO CTOPOHBI He
HaMepeBa/IUCh UCKIIOYNTD AeVICTBYE JI000r0 BHYTPEHHEro IpaBa IO JIOTOBOPY, B
TOTOBOPE He COMIEP’KATCA KOJUIM3MOHHbIE IIPUBA3KM, OTChUIAOIINE K ITPaBy MHOTMX
CTpaH, M060e 113 KOTOPBIX He MeeT JOCTATOYHO IIPEUMYIIECTB, YTOObI O TBEPAUTD
uUMeHHO ero npumeHenue, [Ipyuanuner YHMIPYA u PECL He HO/DKHBI, HO MOTYT
HPUMEHATDCS, eC/IU I 9TOr0 OyAeT HeOOXOAMMOCTD, A1 TOIKOBAHMS WM IOTIOJN-
HeHVISI MeXIyHapOJHBIX YHU(UIMPOBAaHHbIX IPABOBBIX AKTOB U IIpaBa YKPanHbI KaK
BHYTPEHHero IIpaBa roCcyfapcTBa, IPUMEHMMOTO K COIEep>KaHIIO IIPAaBOOTHOLIEHMI,
COCTaB/IAIOUINX NPEIMET CIIOPA.

3) Be160p mpuMeHNMOro nNpapa K OTAEIbHBIM YaCTAM TOTOBOpa

Cormacro 4. 3 cT. 5 3akona o MYII, BeIOOp mpaBa MOXKeT OBITH OCYILECTBIIEH
OTHOCUTE/IBHO CIE/IKN B II€JIOM MO0 ee OTHEeIbHOI YacTH.

B aToM crrydae mpoMCXoauT paszeneHye TOrOBOPHOTO CTaTyTa, KOTOPHIN B IIeIOM
MOXXeT IpeAyCMaTpMUBATh C/IeAYIOIIVe TPU BapyaHTa:

a) YaCTUYHBII BBIOOP — YaCTUYHBIL BBIOOD IIpaBa CTOpoHaMu. B maHHOIT cutya-
VM 9acTh CAeIKM MOJYMHAETCS M30PaHHOI IPAaBOBOIL CUCTeMe, HO /L1 OCTa/IbHBIX
JacTell CHeNMKU IPUMEHATbCA OyfeT MpaBoO, YCTAHOBIEHHOE Ha OCHOBAHUM OOBeK-
TUBHBIX IIPUBA30K;

6) cmoxHblil BeI60p — depecage 1mo Bojie cTOpOH. ITOCKONBKY CTOPOHBI BIpaBe
BBIOpATh NIPaBO, KOTOpOe OyeT MPUMEHATHCS KO BCEMY COIIALIEHNIO MM TOIBKO K
OIIpefie/IeHHON €ro YacTy, MOXKeT ObITh yKa3aHa IIpaBoOBasl CUCTeMa, KOTopas OyaeT
peryImpoBarbh 3Ty MHYI0 4acTb. TO MOXeT OBITb BBIOOP OJHOBPEMEHHBIil 1160
OC/IeNoBaTe/IbHbII;

B) 00BEeKTUBHBIT depecage — IpM OTCYTCTBUM BBIOOPA CTOPOHAMM, CYJ MCKIIIO-
YNUTENBHO CAMOCTOSTE/IBHO IPYMEHUT paclielVIeHVe CTaTyTa 00s3aTenbCTBa. JTO
IPOUCXOAUT, KOTIa COIIALleHMe, ABJIAIIeecs IPeIMEeTOM perylInpoBaHus, Oyaer
UMeTb YeTKO OIIpeJie/IeHHbIE OT/e/TbHbIe YaCTH, KaKAasA U3 KOTOPBIX TATOTEeT K pas-
JIMYHBIM IIPABOIOPANKOM. B 3TOM ciry4yae, BMeCTO BBLACHEHMS CBA3Y BCeNl CHENKI C
OJIHOVI KOHKPETHOJI IIPaBOBOJI CUCTEMOII, HEOOXOAMMO pacCMaTpUBaTh aBTOHOMHO
OT/IeTIbHbIE YaCTH CHENIKM VM CAMOCTOATETIbHO YCTAHAB/IMBATH 110 HUM XapaKTepHOe
IPaBO KaK J/IsI He3aBUCUMBIX 00513aTeNbCTBEHHBIX OTHOIIEHMIT?.

e) Orpannmyennsi BpiGopa mpaBa (ABTOHOMMM BONIM) IO 3aKOHOJATETHCTBY
Ykpaunbl

ITpaBo Ha BEIOOP IPUMEHMMOTO IIPaBa MOXKET ObITh OTPAHNYEHO 110 OCHOBAHIISM,
YCTaHOBJIEHHBIM 3aKOHOM.

Cy1ecTByeT BCEro /iBe OTOBOPKM OTHOCUTEIBHO M30OpaHUs CTOPOHAMU IIpaBa
morosopa. Tak, momoxenns ct. 10 3akona o MYII npegycMaTpuBaioT, 4TO CHEIKU

297 Bopt O.IL. IHCTUTYT OrOBIPHOTO CTATYTy y Mi>KHapOJHOMY NPUBATHOMY IIpaBi: aBToped. AUC. KaHf. I0PUL,.
Hayk. - Opeca, 2016. - 24 c.
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VLU VIHBIE IeJICTBYs YYACTHVKOB IIPaBOOTHOLIECHWIT, HAaIlpaB/IeHHbIe Ha BBIOOP IIpa-
Ba B 00X0J IpaBII 3aKOHA, SB/IAIOTCA HUYTOXXHBIMU. [IpaBU/IOM HECKOTIBKO MHOTO
XapaKkTepa SB/IAETCS OTOBOPKa 0 MyOnmu4HoM nopsake (cT. 12 3akona o MYII).

O6e ykasaHHBIE OTOBOPKU ABJIAIOTCA (PaKTOpaMy OTpaHNYeHMsI aBTOHOMMY BOJIN
CTOPOH, OJHAKO HOpMa 06 06X0fie 3aKOHa IpefjocTeperaeT CTOPOHbI OT HEOOPOCO-
BECTHOTO BbIOOpA IIpaBa, @ OTOBOPKA O IMyOIMYHOM HOPSAJKe ajpecoBaHa HEIOCPeN-
CTBEHHO Cy[ly U IIpefIIoaraeT, YTo lake B CIydae OOpPOCOBECTHOro BbIOOpa (M1n
B ClTy4ae, KOIZla Ha NpMMEHEHMe MHOCTPAaHHOTO IpaBa YKa3blBaeT KOJIM3MOHHAs
HOpPMa) MHOCTPAHHBI 3aKOH He IPMMEHSETCS, eC/IN €TO IpYMeHeHIe IIPUBOAUT K
HOCTIEfICTBYUAM, HECOBMECTVIMBIM C MECTHBIM ITyO/IYHBIM ITOPSATKOM**.

K ocHOBHBIM HefjoCcTaTKaM 00XOfa 3aKOHA KaK OTPaHMYEHMUs IIpaBa Ha BHIOOP
IIPUMEHMMOIO ITpaBa OTHOCAT «HEACHOCTD, CIOKHOCTb IMPUMMEHEHN, a TaKXe He-
BO3MOXXHOCTDb VICIIOJTHEHMsI CYAeOHBIX pelIeHNiT, KOTOpble YCTaHABIMBAKT 00XOf
3aKoHa»™”.

[Ty6mu4HbI HOPAZOK MMeeT LielbI0 3alINUTy HAI[MOHAJTBHOTO IIPAaBONOPSIKA
VIMEHHO OT HETaTMBHBIX ITOC/IE/ICTBII IPYMEHEHN MHOCTPAaHHOTO IIpaBa.

CymecTByeT IBa OCHOBHBIX IIOfIXOfa 110 IIPYMEHEHNIO TAKOI OTOBOPKU KaK «IIy-
O/IMYHBII HOPSJOK» — TIOJIOKUTENIbHBII ¥ OTPULIATE/TIbHBIIL.

ITonoxxutenpHas KOHIIEMINA OIpefe/isieT MyO/IIMIHBIN HOPANLOK KaK COBOKYITHOCTb
MaTepuaabHO-IIPAaBOBbIX MMIIEPAaTUBHBIX HOPM, IOMIEKAINX IPUMEHEHIIO He3aBU-
CHIMO OT TOTO, OTCBUIAET KOJUIM3MIOHHAA HOpMa K MHOCTPaHHOMY 3aKOHY VIV HET.

Cor1acHO HeraTMBHOJ KOHIIIIINM, ITyOIMYHBII ITOPALOK ONpefie/IsIeTC MUMEHHO
13-32 HETaTMBHBIX, HENPVEM/IEMBIX CBOJICTB MHOCTPAaHHOTO 3aKoHa. ITpu atom Bce
eBPOIIEIICKIe MCTOYHUKY 3aKpeNulIu HEeraTMBHYI KOHIIEMINIO OOIeCTBEHHOTO
HopsAfKa.

3aKOHOfIaTe/Ib YCTAHAB/INBAET OTPaHMYEHMs 10 BHIOOPY IpaBa B BUJE MMIIEpa-
TUBHBIX HOPM.

B coorBercTBuM CO cTarbelt 14 3akona o MYII, npaBua aToro 3akoHa He OTpaHu-
YMBAIOT [E/CTBYA MMIIEPATVBHBIX HOPM IIpaBa YKPauHBI, PETYINPYIOIINE COOTBET-
CTBYIOIIME OTHOIIEHNA, HE3aBMCUMO OT IIpaBa, MOJIeXKAIero IPYMEHEHNIO.

Psp y4eHBIX cpaBHMBaeT 3Ty HOPMY C OCHOBHBIMM MMIIEPATHMBHBIMI HOPMaMH,
onpepeneHHbIMu B Permamente Pum 1.

CyIiecTBeHHBIM OTINYNEM SIBJIAETCA MMEHHO HajJu4due OlpefeeHns TaKUX UM-
HepaTUBHBIX HOPM B PermaMeHTe, Kak HOPM, KOTOpbIe B CHIy UX peIIaoLeil Bax-
HOCTM JUIs 3aLUTHI YOINYHBIX NHTEPECOB, TAKMX KaK MOMUTUYECKas, COLMaIbHAs
VIV 9KOHOMMYeCKash OpraHM3aIys oOIIecTBa, JO/DKHBI MPUMEHATHCA He3aBUCUMO
OT IIpaBa, KOTOPOE peryImpyeT HOTOBOPHBbIE OTHOILIECHVS, B YaCTHOCTY M3OpaHHOE
YYaCTHUKAMIU TaKMX OTHOIIeHuit. IIpu 9TOM MOJOOGHOTO MM MHOTO OIpefeIeHIs

298 MixHapopHe IpIBaTHE MPaBo: MiApyYHNK / 3a pef. A. C. Jlosrepra i B.I. Kucins. - 2-re Bumanns. — K.: Anepra,
2014. - (656 c.). - C. 149.

299 Toncrux B.JI. KonmsnoHHOE perynnpoBaHue B MEXXAYHAPOAHOM 9aCTHOM IIPaBe: MPOGIEMbl TONMKOBAHNS 1
npumenenns pasgena VII wactu tpetbeit [K PO / B.JIL. Tonctoix. — M.: Criapk, 2002. — 244 c.
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MIMIIEPATVBHBIX HOPM B YKPAaHCKOM 3aKOHOJ]aTeIbCTBE HE CYLIeCTBYET, YTO YCIOXK-
HSET ero efUHO0OpasHoe IpuMeHeHre cygamm’”.

k) OmnpepeneHue npasa B cryyae OTCYTCTBUS COITIALIEHUSI CTOPOH O BbIOOpe
NPUMEHNMOTO IIPaBa M0 3aKOHOJATENbCTBY YKPauHbl

Omnpepenenre IPUMEHNMOTO IIpaBa IpM OTCYTCTBMM COIVIAIIEHNS CTOPOH O
BBIOOpE IPUMEHMMOTO IIpaBa IpeRycMoTpeHo 3akoHoMm o MYIL.

B yxasaHHOM 3aKOHe MCIIONIb3yeTCsl MeXaHM3M, IIPeAycMaTPUBAIOINI UCTIOIb30-
BaHMe QUKCHPOBAHHBIX ¥ TMOKIX KO/UIM3MOHHBIX HOpM. [Ipu aTOM QukcupoBaHHbIE
KOJUIM3MOHHBIE HOPMBI TIPECTAB/ISIOT CO00IT TeTanmn3npoBaHHbIe [IPaBIUIa ONpee-
JieHNs Hanbosee TECHOM CBSISIL.

3aKOHOJATENbCTBO YKPAMHbI OIpefe/sgeT TeCHYI0 CBA3b C IIOMOILIBIO OIpeserie-
HIISI CTOPOHBI IOTOBOPA, OCYIIECTBJIAIONIeN MCIIOTHEeHNe, MMelollee pellaloliee 3Ha-
YeHue IS [OroBopa.

CormacHo 4. 2 ct. 32 3akoHa o MYII, npu orcyTcTBUM BbIOOpaA IpaBa K CoOfiep-
YKaHUIO CJIe/IKM TIPYMEHAeTCS NIPaBo, MMeloliee Hanuboee TECHYIO CBA3Db CO CHeTKOIL.

Ecnu nHOe He IpefycCMOTpPeHO WM He BBITEKAeT U3 YC/IOBMIL, CYTHU CHEIKY VN
COBOKYITHOCTY OOCTOSITE/IBCTB JIeNIa, TO CAieIKa 60/lee TeCHO CBsA3aHa C IPaBOM rOCy-
IapCTBa, B KOTOPOM CTOPOHA, KOTOPas HO/DKHA OCYIIeCTBUTD MCIIONHEHNE, MeIolee
pelaollee 3HaYeHNeE JI/IsI COTNEP>KaHUs CHIETIKU, MeeT CBOe MECTO>KUTEIbCTBO VU
MecToHaxoxmeHue (4. 3 ct. 32 3akona o MYII).

Crarpsa 32 (3) 3axoHa o MYII cBupeTenbCcTBYeT O TOM, UTO OIpefeNsasa IpaBo,
KOTOpOe JMMeeT Haubojee TeCHYIO CBA3b C JOTOBOPOM, IIPaBOIPUMEHNUTENbHBII Op-
raH JO/DKEH IPeXX[e BCEro IIPOAHAMN3MPOBATh YC/IOBUA, CYTh IOTOBOPA ¥ COBOKYII-
HOCTb OOCTOATENBbCTB Hea.

Ecmm ot [ieiicTBUsI He HAIOT BO3MOXKHOCTY OIIPENETUTh IPaBO Hambosiee TeCHOI
CB#I3M1, TO CYUTACTCS, YTO JOTOBOP O0JIee TECHO CBsA3aH C IIPABOM OCYAAPCTBa, B KOTOPOM
CTOpOHA, KOTOpasi JO/DKHA OCYIIECTBUTD VCIIOTHEHNe, VIMEolIee pellatollee 3HaYeHIe
IUIs1 COTepyKaHus IOTOBOPA, IMEET CBOE MECTO SKUTENbCTBA VI MeCTOHAXOXKIeHMST !

«JIcnonHeHNe, KOTOPOE MMeeT pellallee 3HaYeHIe /IS COLeP>KaHsI IOTOBOPa»,
O3HaYaeT MCIIOJTHEHNE OJHON U3 CTOPOH OOs3aHHOCTEl, OT/IMYAIolIee OIpefeieH-
HBII1 IOTOBOP OT [IPYIMX BUJOB JOTOBOPOB. Tak, HaIpuMep, UCIIONHEHNe 005 3aHHO-
CTell 11O TIepefiade Bl B ApeH[Y — XapaKTePHO /I TOTOBOPOB HalIMa; VICIIOTTHEHIIe
IIePEeBO3KY — JIs JOTOBOPOB IIEPEBO3KI ¥ TOMY ITOJ06OHOe.

3aTo0 0053aHHOCTb OCYIIECTBUTD IUIATEXX XapaKTepHa BCeM OIUIATHBIM JOTOBO-
pam. Tak, ucronHeHMe IIaTeXka HUKOT/ A He MOYKET ObITh HA3BaHO TAKUM, UTO «IMEET
pelaoliee 3HaYE€HYeE JIsI COTEP>KaHUs JOTOBOPa».

Takum 06pa3oM, B OIIATHBIX JOrOBOPAX CTOPOHOM, OCYIIECTBIAIONIEN «MCIOI-
HeHle, VIMeolllee pelrallee 3HaYeHne I COfiepKaHus JOroBOpa», KaK IIPaBUJIO,

300 @inim’es A.O. Bubip mpaBa Ta i10ro 0OMeXeHHsS B JpKeperax MDKHapomgHoro mpusarHoro mpasa €C Ta
Ykpainu: nopiBHAMbHO-1paBoBuit aHamiz/A.O. ®inin’es//Hayka i npakTuka. — 2012. - Ne9 (144). - C. 23-28.

301 Tikoscpka LA, Mi>kHapofHi KOMepLiliHi KOHTPaKTH: KOJi3iiiHe Ta MaTepiabHO-IPaBoBe perymoBaHus: Hapu.
moci6u./I. A. [likocbka. — K.:Anepra, 2016. - (322 ¢.). - C. 73.
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OyzieT CTOpOHa, B IIMPOKOM CMBIC/IE SB/IAIONIASACSA MPOAABLIOM (MMYIIeCTBa, pabor,
ycmyr)>®.

IIpaBo, nopexxaiee IPUMEHEHNIO K JOTOBOPY, OIPEJENAETCA COINTACHO NMPaBIITY,
IpeflyCMOTPEHHOMY /I Pa3/IMYHBIX KaTeropuit ;oroBopos (cT. 44 3akona o MYII).

Crarbsa 44 3akona o MYII, B KOoTOpoOIt TOBOPUTCA O NpaBe, KOTOPOe IIPUMeHsI-
eTCs1 K JJOTOBOPY IIPY OTCYTCTBUY BBIOOPA CTOPOH, IOBTOPSIET MOMTOXEHMs, IPUBe-
TEeHHBbIE BBIIIE /1A BCEX CHENOK; IIPY 9TOM CTOPOHOI, KOTOPas JO/DKHA OCYIECTBUTD
VCIIOJTHEHNE, UMeEIoLee Pelaloliee SHaYeHe [T COfep>KaHusA JOTOBOPa, ABIAITCA:
IpojaBell — 110 IOTOBOPY KYIUIN-IIPOAAXIL; TaPUTeNb — II0 JOTOBOPY AapeHnus (manee
JaeTcs MepevyeHb KOIM3VOHHBIX HOPM IO 23 BUJaM JJOTOBOPOB B COOTBETCTBUM CO
crpykrypoit Kuuru maroit «O6s3aTenbcTBeHHOe IpaBo» [paXJaHCKOTO KofeKca
YkpauHsl).

1151 OTZeNIbHBIX BUZIOB JOTOBOPOB O0JIee TeCHast CBA3b yCTAHAB/IMBAETCS Ha OCHO-
BaHUM IpyTuX Kputepues (cT. 44 (2) 3akona o MYII).

Tax, g1 [oroBopa 0 HeABMKMMOM MMYILIECTBe TAKYIO CBA3b MMeeT IIPaBo Iocy-
JapCTBa, B KOTOPOM 9TO MMYIECTBO HAXOQUTCH, @ €C/IM TAKOE MMYIIECTBO ITOMIIEXKNAT
perucrpanum, — MpaBo TOCYHApPCTBa, INle OCYIEeCTB/IEHA PETMCTPALM; 10 IOTOBO-
paM 0 COBMECTHOII JieATeIbHOCTI VMIN UCIIONIHEHUs paboT — IpaBO rOCYAApCTBa, B
KOTOPOM IIPOM3BOJMTCA TaKasd [IeATETbHOCTb MM CO3[AIOTCA IMPeJyCMOTPEHHBbIE
TOTOBOPOM P€3yNbTaThl; 10 IOTOBOPY, 3aK/IIOYEHHOMY Ha ayKI[MOHE, II0 KOHKYPCY
WU Ha OupiKe, — IPaBO FOCYAAPCTBa, B KOTOPOM IIPOBOAATCS ayKI[VIOH, KOHKYPC MU
HaxO#MUTCA Oupsxa.

3aKOHOIATENIbCTBO YKpaMHbI He yHAelsgeT BHUMAHMA OIpefle/IeHMIO IIpaBa B
CMEIIaHHBIX I HETIOMMEHOBAHHBIX IOTOBOPax.

B ormume ot Hero, 1. 19 mpeam6ynbl k Permamenty «Pum I» cnernyanpao oTMeda-
eT, 4To: «B ciydae ecmu JOroBop He MOXKeT ObITb OTHECEH K OfHOMY U3 OIIpefie/IeH-
HBIX BUJJOB YIM €C/IY II0 CBOVM IIPM3HAKaM OH He IIPVHAJIEKUT K HECKOIBKIM OIIpe-
TeTeHHBIM BUJJaM VJIM €C/IV 110 CBOMM NIPM3HAaKaM OH NPMHAJIEKUT K HECKONIbKUM
OIIpEeMle/IEHHBIM BUJIaM, TO JOTOBOP IOMJIEXXNUT PETyIMPOBAHNIO IPaBOM CTPaHBbI, I7ie
HAXOAMUTCA OOBIYHOE MECTOXXUTENTbCTBO CTOPOHBI, KOTOPas JO/DKHA OCYIECTBUTD
VCIIOJTHEHNE, UMEoIee pellalee 3SHaYeHe I COfepKaHuA JOroBOpa.

B cyuae ecny JOroBOp COCTOUT M3 COBOKYITHOCTHM IIPaB U 00A3aHHOCTEN, KOTO-
pble MOTYT OBITh OTHECEHBI K HECKOIBKUM OIpefie/IeHHBIM BY/JaM I0TOBOPOB, UCIION-
HEeHIe, MMeolIlee pellaollee 3HaYeHMe /71 COIEP>KaHMA JOTOBOpa, TOJKHO OIpefe-
JIATBCA OTHOCUTEIBHO LIEHTPA €0 Becar.

ITynkr 4 xommeHTapusa K cT. XIV.2 npuununos Trans-Lex mpemycMaTpuBaert,
YTO CMEIIAHHBIN JJOTOBOP, KOTOPBIl COYeTaeT B ceOe 57IeMeHThbl HeCKOIbKUX BUJIOB
TOTOBOPOB, PETyIUPYETCA NMPaBOM CTPAaHbI, B KOTOPOJ CTOPOHA, He IUIaTUT, MMeeT

CBO€E 0OBIYHOE MECTO JKUTE/IbCTBA, MECTO BefeHus OusHeca’”,

302 TTikoscbka I. A. Bkas. mip. - C. 74.
303 Tlikoschka I.A. Bkas. nip. - C. 76.
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I1. Be160p mpMMeHNMOro MpaBa K IOTOBOPY IO 3aKOHOKATETbCTBY
Espomneiickoro Corosa

a) Cgepa oeticmeust Peznamenma «Pum I»

[Tpunsatue akros EBpomneiickoro Corosa (manee — EC) mo BompocaMm Ko/umsn-
OHHOTO IIpaBa, MMelolye 00s3aTe/IbHbII XapaKTep, CTalo BO3MOXKHBIM O1arogaps
AMcTepaMcKoMy forosopy 1997, nockonbky komnereHus EC B TpeTbell onope 4a-
CTUYHO Obl/Ia IepeHeceHa B IIePBYIO CONPOTUBIeHN (CcTaThy 61, 65).

Taxum o6pasom, chepa mestenpHocTu EC Ob1a omoNHEH, B YaCTHOCTH, KOMIIe-
TeHIUeil B 00/1acTy MeXAYHApPOLHOTO YaCTHOTO IIpaBa B cepe cO3aHMs eIIHOO-
OpasHBIX KOJUIM3MOHHBIX HOPM.

Ha ceropHs cooTBeTCTByIOLIasi KOMIETeHIIMsI OTpakeHa B maparpade 2 cr. 71
Horosopa o ¢pyukionuposannu Esponerickoro Corosa (ganee — [JOEC).

CHavaa KO/UIM3VIOHHBIM HOpMaM B c¢epe TOTOBOPHBIX 00s53aTENIbCTB C MHO-
CTPaHHBIM 371eMeHTOM OblTa nocBsnleHa Konsenuns «O mpaBe, IPUMEHNMOM K [{0-
TOBOPHBIM 00s13aTenibcTBaM» OT 19 mionst 1980 r. (mamee — Pumckast KOHBEHITN).

Pumckas kouBenuus ¢ 17 gexabps 2009 T. mpaKTH4YeCKM MOMTHOCTHIO 3aMeHeHa B
rocymapcrBax-uieHax Espomneiickoro Corosa Permamentom EC Ne593/2008 o mpase,
IIPUMEHVIMOM K JIOTOBOPHBIM 00513aTe/IbCTBaM (fanee — pernmaMeHT «Pum I»)*%

PernmamenT «Pum I» ycTaHaBnMBaeT Ha TepPUTOPUY TOCYAAPCTB-WICHOB OAMHAKO-
BbIe KOJUIM3JIOHHBIE HOPMBI, KOTOPBIE ONIPee/IAIoT, IPAaBO roCyAapcTBa (KoTopoe He
00s13aTe/IbHO ABJIAETCS rocyapcTBoM-wieHoM EBponerickoro Corosa) JO/KHO Ipu-
MEHATHCS B TOM CJIy4ae, e/ IIPaBOOTHOLIEHVIE COIeP)KUT MHOCTPAHHBII J/IEMEHT.
PernmameHT mpuMeHsieTcs KO BCeM JIOTOBOpaM, IOAIVICAaHHBIM IIoce 17 mekabps
2009 ropa.

10T PernamMeHT npyMeHseTCs K JOTOBOPHBIM 0053aTe/IbCTBAM 110 TPAXKAAHCKIM
" TOproBeiM fienam (cT. 1).

B cdepy npumenenus PernamenTa «Pum I» BXOAAT 1 MHAMBUYaIbHbIE TPYLOBbIE
ImoroBOpHI (CT. 8).

PernamenT «Pum I» npuMeHsieTcs TakKe B OTHOLIeHUY notpebuteneit. [Tpu atom
of1ee onpefesieHNe MOTPeOUTeNs IPUCYTCTBYET B CHelManu3upoBaHHON [upek-
tuse 2011/83/EU o mpasax norpebureneit (Directive 2011/83/EU of the European
Parliament and of the Council of 25 October on consumer rights)*®.

Epomneiickuii [Tapnament B cBoux apxmax (Library of the European Parliament.
The notion of «consumer» in the EU) naer onpenenenne norpeburens. VimeHHo aTOT
TOKYMEHT OIpefie/isieT, YTO IOTpebuTeneM SBISAETCS MMEHHO (U3MYecKoe MO,
HOf{4epKIBasi, YTO HEKOTOPbIe CTpaHbl-WwieHbl EC B cBOeM HaIlIOHAaIbHOM 3aKOHOJIA-
TEIbCTBE COZIEPIKAT IPYTOI ITOAXO/, K TAKOMY OIIpefe/IeHNIO.

Kpome Toro, EBpomeiickmuit [lapmameHT ompepennn npeporaTtuBy pasBUTHUSA
3aKOHOJ]aTe/IbCTBA B OTHOLIEHUY MH/VIBU/Iya/IbHBIX TPYAOBBIX oroBopos (European

304 Regulation (EC) N 593/2008 of the European Parliament and of the Council of 17 June 2008 on the law applicable
to contractual obligations (Rome I) O] L 177, 4.7.2008.

305 Directive 2011/83/EU of the European Parliament and of the Council of 25 October 2011 on consumer rights,
OJ L 303, 22.11.2011, p. 64-68.
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Parliament. Fact sheets on the European Union. Free movement of works), Tak kax
3TO COCTABJISIET OJJUH 13 YeThIpeX OCHOBoOMOarawoux npas EC.

PernamenT «Pum I» comep>XuT HEKOTOpBIe UCKITIOYeHUs. PermaMeHT He IpUMeHsI-
eTCs1 K BOIPOCaM ITyO/IMYHBIX JOXO/IOB, HAJIOTOBOIL M aIMUHICTPATUBHOI cepam.

13 cpeppl mpumMeHeHs1 PernaMmeHTa TakKe UCKTIOYAIOTCS (CT. 2): 0053aTe/bCTBA, BBI-
TeKAIoIye 13 CeMeITHbIX OTHOIIEHMNII, apOUTpasKHbIe CAEIKI Y CAETKM O BbIOOpe CYAa,
OCHOBAHI YUPEXKIEHNA TPACTOB U OTHOLIEHNA, KOTOPbIe OHI CO3/IAI0T MEX/Y ydpe-
IUTESIMHA, TOBEPUTEIBHBIMU COOCTBEHHMKaMK 1 OeHeduimapusiMu, 00s13aTebCTBa,
BO3HMKAIOIVE BCJIE[ICTBYE JINIOBLIX IIEPETOBOPOB, IPENIIECTBYIOMNX 3aKTIOUEHIIO
JIOTOBOPA, JOTOBOPa CTPaXOBaHMs1, MONAJAIOIVX II07, ieficTBYe CT. 2 [Tupextuss! EBpo-
napnamenTa u Cosera 2002/83 / EC ot 5 Hos16ps 2002 ropa «O cTpaxoBaHUY XXMU3HW».
ITo oTAEMTBPHBIM U3 3THX BOIIPOCOB CYIIECTBYIOT CIIeIVa/IbHbIe IPAaBOBbIE AKTHI .

CTOUT OTMETUTD, YTO s Leneil Permamenta «Pum I», [laHus He cumTaeTcs die-
Hamu EC, Torma xax Benukobpuranus u VpmaHgus He MCK/TIOUWIN CBOETO Y4acTHUs
B Pernmamenre.

6) YrusepcanvHocmov npumeneHus Peznamenma «Pum I»

Baxnoit cocrapnamoeitr Permamenta «Pum I» ABnserca ero «<yHuBepcanbHoOe Ipu-
MeHeHMe», NIpeflycMaTpuBalollell IpuMeHeHue PernmaMeHTa faxke eciu HalMOHAJIb-
HOe IIPaBO, KOTOPOe HO/DKHO IPUMEHAThCS K PeIIeHNI0 KOHQIMKTHON CUTYaIN,
OyzeT IpaBOM CTpaHbI, He sABALeiics wieHoM EC.

9TO 03HAYaeT, 4TO JIaKe B CIy4ae OTCYTCTBUA KaKUX-TMOO0 TOUYEK CONPUKOCHOBE-
HusA cutyauun co crpanoit EC, ecrmu opucaukumsa ctpansl EC paccmaTrpuBaeTt cuty-
aIMIo, BOIIPOC OIIpefieieH s IpaBa OyaeT IPONCXOANUTD B COOTBETCTBMM C IIPaBU/Ia-
MU, yKa3aHHbIMU B Pernmamente «Pum I».

ITpuMepoM «yHMBepcalbHOrO IpMMeHeHMs» PermameHta MoxeT ObITh #eno «Iran
Continental Shelf Oil Co v. IRI International Corp», e aHITMIICKWIT CYA TpyMeH Pym-
CKYI0 KOHBEHIIMIO K KOHQIVIKTY aMepUKaHCKO KOPIIOpaLuyl ¥ MPAHCKON KoMmaHum®”.

Pernament «Pum I», XapakTepusymowmuiicsi yHMBEPCA/IbHBIM IIpMMeHEHUEM,
YCOBEpIIeHCTBOBAJI NOPS/IOK M30paHMs IpaBa y4yacTHUKAMI JOTOBOPHBIX OTHOILeE-
HU. DTUM IPAaBOBBIM aKTOM OBbI/Ia YyCTAHOBJIEHA BO3MOXKHOCTDb M30paHMs IpaBa K
Pas/IMYHBIM YacTsAM JOTOBOPA, M30paHe TAKOTrO IIpaBa B COOTBETCTBUM C CChUIKAMU
Ha VIHbIE JOTOBOPBI MEXJy TEMU K€ YI4aCTHMKAMMY, BK/IIOUYEHE HETOCYNAPCTBEHHOTO
IIpaBa K M30paHHOMY CTOPOHAMIU IIPaBY.

8) IIpunyun c60600vL 6vi60py npasa u Gopma 6vi6opa nNpasa 6 coomeemcmsuu
Peznamernmom «Pum I»

ITo o6memy mpaBuiny, crarbsa 3 Pernamenta «Pum I» jaeT BO3MOXXHOCTD CTOPOHAM
BBIOpATh NPAaBO JOTOBOPA CAMOCTOATEIbHO. [IpUHINII «aBTOHOMUY BOJIM» CTOPOH

306 Council Regulation (EU) N 1259/2010 of 20 December 2010 implementing enhanced cooperation in the area of
the law applicable to divorce and legal separation, OJ L 343, 29.12.2010; Regulation (EU) N 650/2012 of the decisions
and acceptance and enforcement of authentic instruments in matters of succession and on the creation of a European
Certificate of Succession, OJ L 201, 27.7.2012.

307 Case Iran Continental Shelf Oil Co vs. IRI International Corp, [2004] 2 CLC 696.
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ABJIAETCA KTI0UeBBIM (PaKTOPOM, OCHOBHOI KOJ/IM3MOHHOI NIPUBA3KOIL IIPY OIpefe-
JIeHUU TIpaBa K I0Or0BOpY. PermamMeHT paccMaTpuBaeT cBOOOAY BbIOOpa IpaBa y4acT-
HIKaMM IOTOBOPHBIX OTHOLIEHNII OFHVM 13 KpPaeyTrOlIbHBIX KaMHEN CYCTEMBI KOJIIN-
3JMIOHHOTO IIpaBa B BOIIPOCAX JOTOBOPHBIX 0053aTe/IbCTB.

Crarps 3 PermamenTa «Pum I» ykasbIBaeT TMIIb Ha OIHO YC/IOBUE TAKOTO BBIOOpa:
«OH JIOJDKEH OBITh YKa3aH HENOCPEe[CTBEHHO WM YeTKO ONpefie/IeHHbIM YCITOBUAMU
JOTOBOpPA WM OOCTOSATEIbCTBAMM JIeIar.

YcnoBue «yKasaHHBI HEITOCPEJCTBEHHO» O3HAYaeT, YTO HOpMa O BbIOOpe IpaBa
TO/DKHA Y€TKO ONPENeNATh, KaKoe MPaBO NO/DKHO VMCIOIb30BAThCA CTOPOHAMM IIPK
VICTIOTTHEHWM JIOTOBOPa. Pl aBTOPOB CUMTAET, YTO «yKa3aHHbIVI HEMOCPENCTBEHHO»
O3HaYaeT HeoOXONMMOCTD IIPAMO Ha3bIBATh IIPABOBYIO CHCTEMY ",

Hamnpumep, «gaHHbBI JOrOBOP NOMIEKUT VCIOTHEHNIO B COOTBETCTBII C HOPMa-
MU QPaHITY3CKOTO 3aKOHOAATETbCTBA» 1 IPyTHeE.

ITpu 9TOM, HOCKONIBKY CTOPOHBI YaCTO BBIOMPAIOT ITPaBa HEMOCPEACTBEHHO, OHO
MOXXeT OBITb «4eTKO OIpefeneHHbIM». CTOPOHa, KOTOpas HacTanBaeT Ha M30paHUM
OIIpefie/IeHHOTO TIpaBa, 00s13aHa JOKa3aTh 3TO B Cy/ie B cydae KoHpmuKTa. Cunraet-
s, YTO yKa3aHHas MPAKTYUKA JO/DKHA CIIOCOOCTBOBATH YIYYIICHUIO BO3MOXXHOCTHU
ompepenens KOHKPEeTHOM IIPaBOBOII CUCTEMBI JI/IA JOrOBOPA.

OpHako, Ha IIpaKTHKe, TAKOe HeYeTKOE OINpefie/ieHIie HOPMBI 00 M30paHuy mpasa
B Permamente «PuM I» MOXKeT NpUBOAUTD, B OTAENbHBIX C/Ty4Yasax, K HEBOSMOXKHOCTHI
€T0 OIpPEeNENEeHNA: B KAKOM ClTy4ae CTOPOHBI IPMHAIN KOCBEHHOE PelIeHe IO OIpe-
JieJIeHWIO IIPaBa [0 JOTOBOPY, @ B KAKOM — TaKOTO PelIeHNs He ObIIO.

BrrmreynomsanyTas GpopMymMpoBKa OTIMYAETCA OT IPeJIOKEHHOro B Pumckoit
KoHBeHI[uN, COITIACHO KOTOPOII IIPaBO, KOTOPOE I0/DKHO IPYMEHATHCS K JOTOBOPY,
JO/DKHO OBITH yKa3aHO «C JOCTATOUHBIM YPOBHeM yBepeHHOCTU» (cT. 1 KonBeHIMm).

JleiicTBue mpuHIMIa cBOOOABI BbIOOpAa IpaBa CTOPOHAMM He Oe3rpaHMYHA
(cratbu 3, 5-9 Permamenta). Hanpumep, B cOOTBETCTBUM C IIyHKTOM 4 cT. 3 Perna-
MeHTa «PuM I» B ci1ydae, ec/iu Ha MOMEHT YKa3aHHOTO BbIOOpA BCe MHbIE 57IEMEHTBI
CUTYalMy HaXOAWINCh B OJHOM W/IM HECKOJIBKVX TOCY/JapCTBaX-yIeHaxX, TO BBIOOP
CTOpOHAMM MHOTO IIPaBa, IOJIEXKALET0 IPYMEHEHNIO, €M ITPAaBO roCyapCcTBa-4e-
Ha, He TO/DKEeH NIPUYMHATD Bpey IPUMeHEeHNIO0 IonoxeHnit mpasa CoobuecTsa (Kor-
fia yMeCTHO, TPAaHCPOPMIUPOBAHHBIX B 3aKOHOZIATE/IbCTBO TOCYAAPCTBA-YWIEHA CY/a),
OT KOTOPBIX He pa3pemaeTca OTCTYIaTh IOCPEACTBOM COIJIALIEHMS.

2) ITpumenenue HezocydapcmeeHHbIX HOPM npasa 6 sakoHodamenvcmee EC

Crarbeit 1 PernaMeHTa IpegyCMOTPEHO, YTO «IIpaBI/IA 3TOJM KOHBEHLMM IIPH-
MEHSIOTCA K JJOTOBOPHBIM 00513aTe/IbCTBAaM B 0001 CUTyalyy, IPUHUMAst BO BHU-
MaHJe TIPaBO PasIMYHbIX cTpaH». CaMoO CIOBOCOYETAHNME «PA3IMYHBIX CTPAaH» O4e-
BUJIHO yKa3bIBaeT Ha 00s3aTe/IbHYIO IPMHAMIEKHOCTD IIpaBa K cTpaHe. Takoil mop-
XOfi IOATBEP>K/JaeTCsl 3HAYNTE/IbHBIM KOJIMYeCTBOM pellleHNIT eBPOIEIICKIUX CY[OB I
VICCTIEMIOBAHVSIMY YUEHBIX.

308 Geert van Calster. Europa Private International Law. — Oxford : Hart Publishing Second edition. - 2016, p. 224.
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Taxoil 1MOAXOX COOTBETCTBYeT TONKOBaHMIO crarbyu 4 Permamenrta «Pum I», B
COOTBETCTBMU C KOTOPOJI IPaBo, M30paHHOE CTOPOHAMU, NO/DKHO OBITh «yKa3aHO
HETIOCPEefICTBEHHOY.

B [OKTpuHE eBpOIEICKOr0 4acTHOTO IpaBa 0OOCHOBBIBAETCS, YTO «yKa3aHHBIN
HEIOCPeCTBEHHO» 003bIBAET NPSIMO Ha3bIBATh IIPABOBYIO CUCTEMY, KOTOpas OyaeT
IPUMEHATHCA K OoroBopy*”. Psjy aBTOPOB CUMTaET, YTO TaKOe IPABO HO/DKHO OBITh
YKa3aHO «C JOCTaTOYHOJ CTEIIEHBIO OIpefle/IeHHOCTI» 'Y,

Crepmyer OTMeTUTD, YTO aKTUBHbIE AMcKyccur B EBpomneiickoit Komuccnun, koTo-
pble MMeJu MeCTO 10 NpUHATUA PerraMeHTa, BOIUIOTU/INMCD B IpepaoxeHun Komuc-
cun B 1. 4.2 mpoekra Pernamenrta «Pum I» npemocTaBuTh BO3MOXXHOCTb CTOPOHAM
BBIOVPATh HETOCYAAPCTBEHHOE IPaBo. [Ipu 3TOM KoMuccapbl 00OV CBOUM BHUMA-
HueM lex mercatoria, canTas ero HeZOCTATOYHO MPO3paYHbIM’ '

Takoit BBIOOp JOKeH ObUT pa3pemnTb Bei6upaTh HopMbl [IpuHnunos Espormeit-
CKOTo floroBopHoro npasa u YHMIPVYA.

Bornee Toro, cormacHo mpoekTy JJoKIaza NCIIOTHUTeIbHOTO KOMUTETA 10 IIPABOBBIM
BonpocaM Espornerickoro IlapmaMenTa, y4aCTHUKM [JOTOBOPHBIX OTHOILEHUI MIMEIOT
BO3MOXXHOCTb BK/II0YATbh HErOCYZAPCTBEHHbIE HOPMbI K IOTOBOPHBIM OTHOLIEHNAM
TOTIbKO B TOM C/Ty4ae, KOT/]a OHY IIPM3HAIOTCA Ha MEXXTYHApOJHOM ypOBHe® ',

B xoneuynom nrore, Esponericknit ITapnament u Coser EC npunsamm peuenne He
BK/IIOYaTh HOPMY, KOTOpast Obl paspelllasia CTOPOHAM IOTTHOL[EHHO BBIOMPATh HEro-
CyZapCTBEHHOE IIPABO II0 IOTOBOPY, Befb «XapaKTep MeXIYHAPOJHOTO IPU3HAHNA
HOPM, COIVIACHO KOTOpPbIe CTOPOHBI MOI/IM Obl BBIOpAaTh B KayecTBEe IPUMEHUMOTO
IIPaBa, B 3HAYNTETBHOI Mepe ABJIACTCA HeTOYHBIM» .

ITpu atom a63ausl 13 u 14 nmpeam6ybl PermamenTa «Pum I» comepsxat crenyromnie
HOJIO>KEHNA:

«(13) Hacrosammuit PermaMeHT He IpeNATCTBYeT CTOPOHAM MHKOPIOPMPOBATH
(BKIIOYAaTh) B KOHTPAKT HA/IHAIMOHAbHbIE HOPMBI IIPaBa MIN MOMTOXKEHNA MEXIY-
HapOJIHOTO JJOTOBOPA.

(14) Ecmn Coo011ecTBO B COOTBETCTBYIOI[EM IIPABOBOM JOKYMEHTE YTBEPHAUT
IIpaBuIa IOTOBOPHOTO IIPaBa, BK/IIOYAsl IPUMMEpPHBbIE YCIOBUSA, TO TAKOM JOKYMEHT
MO>XKET TpefyCMaTpPUBaTh, YTO CTOPOHBI MOTYT CJie/IaTh BBIOOP B IO/Ib3y IpPMMeEHe-
HUA 3TUX IPaBUIL».

309 Geert van Calster, European Private International Law (Cambridge, CUP, 2009), p. 186.

310 Cm.: H. Heiss “Party Autonomy” in E Ferrari and S. Leible (eds), Rome I Regulation — The Law Applicable to
Contractual Obligations in Europe Munich, Sellier, 2009)

311 Proposal for a Regulation of the European Parliament and the Council on the law applicable to contractual
obligation (Rome I) / COM/2005/0650 final - COD 2005/0261 [Enexrponnmit pecypc|. - Pesxum gocrymy:http:eur-
lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!DocNumber & 1g=EN & type_doc=COMfinal & an_
doc=2005 & nu_doc=650.

312 Draft report on the proposal for a regulation of the European Parliament and of the Council on the law applicable
to contractual obligations (Rome I) (COM) (2005) 0650 — C6-0441/2005-2005/0261(CJD)) Committee on Legal
Affairs [EnexTponnnii pecypc]|. — Pexxum gocrymy: http://www.europarl.europa.eu/sides/getDoc.do?type=COMPARL
& mode=XML & language=EN & reference=PE374.427

313 Beloglavek A.I European International Law - Contractual Connections and Obligations: [in 2 vols.] /
AL Beloglavek. - V. 1. - K.: Tacson, 2010. - 1576 p.
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PernmamenTt «PyM I» He 00BbsCHSET, KaK C/IelyeT IIOHMMATh IIPUCTABKY «ITyTeM BKIIIO-
4eHus». Takas CUTyauys MOpPOAWIA AUCKYCCUU CPEY YUEHBIX Pas/INYHbIX CTPaH.

3acmyXKuBaeT BHUMAaHNS NO3MIMA aBTOPOB O TOM, YTO Takas (OpPMYyIMPOBKA
IPEeJOCTAB/ISIET TOMBKO BO3MOXKHOCTD IIPOCTOTO BK/TIOUEHNSI OT/[e/IbHBIX HOPM HETo-
CyJapCTBEHHOTO mpasa’'.

CormacHo Hanbosee pacIpoOCTPaHEHHOMY TOJIKOBAHMIO 9TUX MONOXeHui1 Perma-
MeHTa «PyuM I» KO/IM3MOHHBI BBIGOP OyZeT BO3MOXXHBIM TOJIBKO Ha OCHOBaHUM
CIIelIMa/IbHOTO IOKYMEHTA, MOCBSIEHHOTO YHUPMKALUY eBPOIIEIICKOro 00s13aTeb-
CTBEHHOTO IIpaBa (MIMEHHO OH IoApasyMeBaeTcs B ab3are 14).

YKas3aHHbIIT JOKyMeHT uMeeT pabouee HasBaHue Common Frame of Reference. Ha
CETOfIHSA y>Ke MOATOTOBJIEH U OIMYO/IMKOBAH [ 0OCYX/IEHNUS aKaJleMIueCKuil Ipo-
eKT, Ha 0a3e KOTOPOro IpefyCMaTPUBACTCSA CO3[aHNe MOMUTUYECKOTO TOKYMEHTa
[axagemuyaecknit mpoekt HasbiBaeTcst Draft Common Frame of Reference]*'”.

ITpoBeneHHbIN aHAIN3 CBUAETENIBCTBYET, YTO BHIOOP HETOCYAAPCTBEHHOTO IpaBa
II0 JOTOBOPY B COOTBeTCTBNM ¢ PernmamenToM «Pum I» SIB/IsI€TCSI HEZOMYCTUMBIM, pas-
pelaeTcs TONbKO PeryIMpOBaHMs OIpefe/IeHHON YacTy JOrOBOPHBIX OTHOLIEHMI
HOPMaMI HerOCYapCTBEHHOTO IIpaBa.

HepomyctumocTh BEI6Opa HETOCYAAPCTBEHHOTO IIpaBa B Ka4eCTBe IPUMEHIMOTO
IpaBa K JOTOBOPHBIM 00513aTe/IbCTBAM B COOTBETCTBUM ¢ Permamentom «Pum I» 06-
YCIOBJIEHA TeM, YTO XapaKTep MEeKAYHAPOSHOTO IPU3HAHUA HOPM MEXIyHAPOIHOTO
MaTepuaabHOro IpaBa, KOTOPbIe CTOPOHBI M30paiu B KauecTBe IPUMEHMMOTO IIpaBa,
B 3HAYMTE/IBHOIT Mepe SIB/ISETCS HETOYHBIM, YTO CTABUT IIO] COMHEHIE CIIOCOOHOCTh
yKa3aHHBIX HOPM BBICTYIIaTh ICTOYHMKOM IIpaBa.

Bmecrte ¢ TeM, cTaThsi 3 PermameHTa COIEPKUT IOIOXKEHNE O TOM, YTO CTOPOHBI
MOTYT BBIOPATh «1I060€ paBo». C y4eTOM 9TOTO0, Helb3sI UCK/IIOYUTh POPMUpPOBaHUe
B IIPaBOIIPUMEHNTEIBHOI IpaKTIKe 6ojiee M1bepaTbHOrO MOAXO0/a, IIpefyCcMaTpyBa-
IOIIEr0 ZOIYCTUMOCTD BbIOOpA HETOCYJapCTBEHHOTO IIPaBa B Ka4eCTBe IPUMEHIMO-
ro IpaBa, eC/Ii C YYeTOM KOHKPETHBIX OOCTOATEIbCTB Jieia M30paHHOe CTOPOHAMU
«HETOCYHapCTBEHHOE IIPaBO» Oy/ieT OTBeYaTh TPeOOBAHUAM IIPUMEHVMOTO IIPaBa, a
He TOJIbKO BBICTYIIATh B Ka4eCTBE MHKOPIIOPYPOBAHHBIX HOPM HETOCYJapCTBEHHOTO
IpaBa, IPU3BAaHHbIX YPETy/IMPOBATh ONPeIe/IeHHYI0 YaCTh IOTOBOPHBIX OTHOIICHNUIL.

0) Buibop ropucouxyuu no npasy EC. Ilpasuno lis alibi pendens

Ber6op mpaBa, OCHOBBIBAIOLIMIICS HA MIPUHIINIIE aBTOHOMMMU BOJIM CTOPOH, 3a-
K/TI0YaeTCsl B BO3MOXKHOCTH BBIOOPA COOTBETCTBYIOLIEN IOPUCAUKINIA 110 JOTOBOPY
CTOPOH. YKa3aHHBIII IPVUHIINII B OTIPeie/IEHHOI CTEeIIeHV OTPAaHIYMBAETCS IPABUIOM
lis alibi pendens (uck, mopexxamyi pacCMOTPEHMIO B ;PYTOM MeCTe).

CormacHO 9TOMY IpaBuUiy, KOIa CyfeOHble OpraHbl PasAMyYHbIX CTPAH IPU3HA-
0T CBOIO MOZICYFHOCTD 110 OZHOMY 1 TOMY K€ BOIIPOCY MEX[Y TEMU XKe CTOPOHAMI,

314 S, Symeonides ‘Party Autonomy in Rome I and II from a Comparaive Perspective’ in K Boele-Woelki, T.Einhorn,
D. Symeonides (eds), Concergence and Divergence in Private International Law. — Liber Amicorum Kurt Siehr

315 Acockor A.B. KoumsnoHHOe perympoBanue OroBOpHbIX 06s3arenscTs/A.B. Acockos. — M.: VIHoTpommk
Menua, 2012. - (640 c.). - C. 33 -331.
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TOTJja IOPUCAMKINSA, KOTOpas Hadala pacCMOTpPEHMe BOIIPOCa MO3Ke, HO/DKHA TIPH-
OCTaHOBUTH IPOU3BOJCTBO 110 JAHHOMY JEIy.

EBpomnerickuit ¢y cnpaBemmmBocty B pemenun ‘Gasser v. MISAT” He npusHan
IpaBa CTOPOH BBIOMPATb COOTBETCTBYIOUIYIO IOPUCAMKINIO B CITyd4ae KOHQIMKTA C
npuHnunoM lis alibi pendens .

B 3TOM fiesie CTOpPOHBI NPUHSAIM pelleHre O MPU3SHAHUM IOPUCAUKIVN B IIO/b-
3y UTaIbSHCKUX CyfoB. IIpy 3TOM, OfiHA U3 CTOPOH OOpaTmiach B Cyf B ABCTpUIL.
ABCTpUIiCKuIt CyJI IPU3HAII CBOIO MOACYAHOCTD 10 JaHHOMY Aeny. Korga apyras cro-
pOHa 00paTUIach B UTATbAHCKUIL CYJ], OH TaKXKe IIPU3HAJI CBOIO MOACYAHOCTD. Kak
CTIe[ICTBUE, [1BE CTPAHBI YCTAHOBYIN HOLICYAHOCTD IO PEIIEHNIO OfHOI CUTYaLIUIL.

Espomnerickuit Cyxn crpaBeginBocT oTMeTwsI, uyro npuHnun lis alibi pendens,
KOTOPBIi1 JO/DKEH IPUMEHATHCS B 9TOM CITydae, He IIpeycMaTpyBaeT paclpoCTpaHe-
HIe Ha 9TO JIe/I0 IOPUCAUKIINY UTANbIHCKMUX CY[OB, JaXKe eCIM CTOPOHBI IpefBapu-
TE/IbHO JTOTOBOPUINCH 06 9TOM.

Taxoit BBIBOJ, OCHOBBIBAETCS NNIIb HA TOM, YTO aBCTPUIICKUII CY[, IIePBbIM IIPU-
HSJI pelileHe 00 oIpefieleHny MOfICYAHOCTY OTHOCUTENIBHO fiea’’.

3) Buibop npasa nocne ecmynnenus 6 cuny 002060pa

Pernament «Pum I» nmpegycMarpuBaeT BO3MOXKHOCTb CTOPOHAM BBIOpATh IpPaBoO
HIOCJIe BCTYIIEHVSI B CUITY JOTOBOPA, a TaK>Ke BBIOMPATh pPa3IMyHOe IIPaBO OTHOCHU-
TeIbHO Pa3HbIX yacTei moroBopa (ctT. 3 Permamenra).

YkazaHHas HopMa PernamMeHTa npefocTaB/sfeT CTOPOHAM BO3MOXXHOCTDb YAOOHO
M3MEHUTH y>Ke U30paHHOe paBo. XOTs, Ha IPAKTUKe, Hel[eJleCO0OPasHOCTb TAaKOTO
M3MEHEeHMsI IPEATCTBYeT BOSMO>KHOCTH €€ IIVPOKOTO IIPYMEeHEHM .

ITpu aTOM ClIEefyeT YYNTHIBATD, YTO BO3MOXKHOCTD M30paHVs paslIM4HOrO IIpaBa
JUISL pa3IMYHbIX YacTeil JOTOBOPA He JJO/DKHO IIOB/IeYb BO3HUKHOBEHME IIPAaBOBBIX
npoTuBopeunit’'t.

Tak, HanpuMep, BOIIPOC O HEMCIIOTHEHUY YC/IOBUI 00513aTeIbCTBA I OTBETCTBEH-
HOCTb 32 TaKOe HEVCIIO/IHeH)e He MOXKeT IIO[IeKaTb PeryIMpOBaHNI0 Pa3INYHbIM
IIPaBOM, ITIOCKOJIBKY B 9TOM C/Iy4ae OTCYTCTBYeT OIpPefe/IeHHOCTD I CTOPOH.

ITo cpaBHenmio ¢ Pumckoit konBenuueii, Permament «Pum I» mo-gpyromy nopo-
IIeJI K BOIIPOCY 00 YCTaHOB/ICHUN PA3IYHOrO IIpaBa K Pas/IMYHbIM YacTsAM JJOTOBO-
pa B cinyyae u3bpaHus mpaBa cropoHamn. Pumckas KoHBeHIMs mpepycMaTpuBaia
TaKyI0 BO3MO>XHOCTb.

OTa KOHLENIVS NOfIBEPIIACh 3HAYMTEIbHON KPUTHKE CO CTOPOHBI ydeHbIx'". Ta-
Kasi BO3MOYKHOCTb IIPEJOCTABIIAeT CYAbsM, IIPM YCTAHOBJIEHMU IIpaBa K JOTOBOPY,

316 Case C-116/02 Erich Gasser GmbH vs. MISAT Srl. [2003] ECLI: EU:C:2003:657

317 Caitosmit B.O. KorisiitHe perymoBaHHs: ZOToBipHIX BifHoCHH 3a mpaBoM €C Ta YkpaiHum: MaricTepcbka po6o-
ta / B.O. Csirosuit. — K.: Opunnunmit pakynsrer KHY imeni Tapaca Illeuenka., 2017. - (107 c.). - C. 39-40.

318 Cm.: Giuliano M. Council Report on the Convention on the Law Applicable to the Contractual Obligations
M. Giuliano, P. Lagarde//Journal official. - 1980. — P. 282 - P. 0001-0050, para 4; Citosuit B.O. Konisiiine perymoBaHnHs
moroBipHMX BiHOCKH 3a mpaBoM €C Ta Ykpainu: Marictepcbka po6ora / B.O. Csirosuit. — K., 2017. - XOpummunmit
¢axynpret KniBcbKkoro HanioHanbHOro yHiBepcutery iMeni Tapaca Illesuenxa. — (107 c.). — C. 45.

319 U. Mangus, “Article 4 Rome I Regulation: The Applicable Law in the Absence of Choice” in Ferrari and Leible -
P. 27,29, 31.
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37I0yHOTPeO/IATh MPEIOCTAaB/IEHHBIM IIPABOM I PEIaTh Cy/b0y H0roBopa 6e3 KaKoi-/u-
60 aprymMeHTaIu. ITOT IOAXOJ YUEHbIX IIOTYYWI ITOAIEPXKKY B €BPOIEICKOM cO001Ie-
cTBe. B 91011 CBA3M yKa3aHHOE MONOXKeHe PYMCKOIT KOHBEHIIMY He ObITIO BK/IIOYEHO B
Permament «Pum I». IloaToMy cormacHo peiicTByromeit pefakunm Permamenra pasmmd-
HO€ IIPaBO He MOXKeT IPUMEHATHCS K IOTOBOPY PV OTCYTCTBUM M30PaHHOTO IIpaBa.

e) Bobop npasa cmoporamu co ccolnkoti K 0py2omy 002080pY, 3aKNH0OUEHHOMY MENOY
SMUMU CIOPOHAMU

Permament «Pum I» gaeT BOSMOXKHOCTb CTOPOHAM BBIOPATh IMPABO CO CCHIIKOM K
IPYroMy ZOTOBOPY, 3aK/II0YEHHOMY MEXAY 9THMU CTOPOHAMM, KOTOPBIil YKa3bIBaeT
Ha 136paHHOE CTOPOHAMM IIPABO.

Takas mo3uiyst 3aMMCTBOBaHa 13 PYMCKOIT KOHBEHIINH C yI€TOM TOTTKOBAHMSA CY-
meOHbIX TpelieleHTOB.

Cumraercst TaKXKe, 9TO TAaKOJ BBIOOP MOXKET OBITh YKa3aH CTOPOHAMMU B IIPE/bI-
AYLIMX JOTOBOPEHHOCTSIX ellle [0 MOAMMCAHNSI COOTBETCTBYIOIETro foroBopa. Takas
JIOTOBOPEHHOCTD OyIeT MPUHIMATHCSI BO BHUMaHIe Cyfbeil B C/Iydae CIOpa, OTHAKO
3TO aBTOMATMYECKY He 03HAYaeT, YTO ITO IPABO OBUIO M30PAaHO CTOPOHAMMU Ji/IsI KOH-
KPEeTHOTO oroBopa’”.

#) Buibop npasa npu omcymcmeuu coenauieHust CrmopoH o 6vl6ope npasa

B cirydae, xora cTOpoHBI (YMBILIJIEHHO WIN CIy4YaiiHO) He YKa3bIBalOT M30paH-
HOE IIPaBo, Cy/ibs JO/DKEH OIPENe/IUTD TaKoe IIPaBo M0 COOCTBEHHOMY YCMOTPEHMIO.
Pernament «Pum I» ynpoiaer npouenypy onpeseneHns IpUMeHMMOTO IIpaBa Ipu
OTCYTCTBMM COIIALIIEHVSI CTOPOH O BBIOOpe IIpaBa C IIOMOIIBIO CTaThy 4.

YkasanHas HopMa PermaMeHTa nopoXkjjaeT MCKIIOYNTENbHOE OTan4ne Permamen-
Ta oT PuMckoit KoHBeHI[uM, KOTOpas, 0 MHEHNUIO OO/IBIIMHCTBA YYCHBIX, He laBajia
BO3MOXXHOCTH) Y€TKO OIPENEUTh IIPaBO M IPEJOCTAB/IAIA MHOTO IIOTHOMOYMIA CY-
IbSAM, YTO MOIVIO IPUBOANTD K 3/10yHOTpeOneHnaAm™,

Pumckas KoHBeHIMs IpuMeHsiIa IPUBSI3KY «Hanbojiee TeCHOI CBs131». To ecTb,
IpUMeHEeH)e IIpaBa, KOTOpoe MMeeT Haubosee TeCHYIO CBA3b C IOTOBOPOM. JTO, B
CBOIO OYepeNib, BK/IIOYAJIO ONpe/e/IeHHbIe MPe3YMIILUA, OCHOBBIBAACh Ha JOKTPUHE
«XapaKTEPHOTO VCIOJTHEHNA».

CoracHo 9101 JOKTpMHe, KOTopas 3apopuiachk 6osee 30 et Haszax B IlIBerinapu,
CYZbY, B IIEPBYIO OYepe/b, JO/DKHBI 00pallaTh BHUMaHME Ha CYI[HOCTb JIOTOBOPA, €ro
CTPYKTYPY M OCHOBHBIE OOS3aHHOCTU CTOPOH’”’. YKa3aHHbIe HOPMBI SBJIAIOTCA Ha-
CTOJIBKO IIVPOKVIMI, YTO OHM IaBaJI¥l BO3MOXKHOCTD CyIbAM TONIKOBATh MX II0-Pa3HOMY.

PermamenTom «Pum I» mpegycMOTpeH CleRyolnii MEXaHU3M OIIpefle/IeHNA TIPU-
MEHMMOTO IIpaBa IPY OTCYTCTBUM €T0 BBIOOpA CTOPOHAMIL.

320 Giuliano M. Council Reporton the Convention on the Law Applicable to the Contractual Obligations/M. Giuliano,
P. Lagarde // Journal official. - 1980. - P. 282. - P. 0001-0050.

321 Geert van Galster. European Private International Law. — Oxford: Tart Publishing Second edition. - 2016, p. 229.

322 Cwm.: D’Oliviera, “Characteristic Obligation in the Draft EEC Obligation Convention” (1977) 25 Am ] Comp
L 303 188; Ciuliano M. Council Report on the Convention on the Law Applicable to the Contractual Obligations /
M.Giuliano, P. Lagarde // Journal official. - 1980. - P. 282. — P. 0001-0050.
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IIpaBo, nopexxaiee IPYMEHEHNIO K JOTOBOPY, OIPEJENAETCA COITTACHO NMPaBUITY,
IpeflyCMOTPEHHOMY /I Pa3/IMYHBIX KaTeTOPMIL JOTOBOPOB (ITHKT 1 CT. 4).

Ecnu oroBop He MOXeT ObITb OTHECEH K Of{HOI M3 OIpefe/leHHBIX KaTerOpMmit,
WIN eC/U COREpPXXUT B ceOe 37IeMEHTBI, CBOMICTBEHHbIE HECKOIBKUM JIOTOBOPAM,
yKa3aHHBIM B CT. 4 (1) PermamenTa, To ZJOroBOp MOAIEXNUT PETYINPOBAHNUIO IPABOM
FOCYZIapCTBa «I7ie HAXOUTCS OOBITHOE MECTOXUTENbCTBO CTOPOHBI, KOTOPas JOIDKHA
OCYIIECTBUTD UCIIONMHEHNE, MIMEET pelllalollee 3SHaYeHE I COfep KaHuA JOr0BOpa»
(ct. 4 (2) Permamenra «Pum I»). Ilocrennee ompenmensaeTcsa «C y4eTOM OCHOBHOTO
IpefgMeTa JOroBOPa, €ro CyTH, TO €CTh TOTO, YTO ONpefieNiAeT CMBIC/ JOrOoBOpa I
JIOTOBOPHBIX 00513aTe/IbCTBEHHBIX OTHOILIEHNIT»*>,

Ecnu moroBop nmeet ABHO 60J1ee TeCHbIe CBSA3M C APYTOil CTPAHOI YeM Ta, KOTopast
ykasaHa B maparpade 1 win 2 CT. 4, ycioBue 006 U3bATUM JO/DKHO IPeycMaTpUBarh,
YTO TMOJIEXUT NIPUMEHEHNIO IIPaBO 3TONM APYTOi CTpaHbL. [I14 onpenenenus 3Tou
CTpaHbI C/IelyeT YIUThIBATh, B YaCTHOCTM, Ha/IN4l/€ OYEHb TECHBIX CBA3€N JOrOBOPa
C OJHMM VIV HECKOTIbKMMM APYTUMU JOTOBOPaMI.

Ecmm 13 Bcex 0OCTOATENBCTB Jie/la BBITEKAET, YTO JJOTOBOP MMeeT SIBHO Oojiee
TeCHbIe CBA3M C APYTOli CTPaHOI 4eM Ta, KOTopas yKa3aHa B maparpade 1 mwm 2 crT. 4,
TO NPUMEHAETCSA IIPABO TO APYroy CTPaHBbl.

B cnyuae, eciu mopiexxaiee puMeHEHNIO IIPABO He MOXKET ObITD OIpefie/IeHO Ha
ocHoBaHuy naparpada 1 mm 2 cT. 4, TO JOTOBOP PETyIUPYeTCs IPaBOM CTPAHBI, C
KOTOPOJI OH MMeeT Hanbojiee TeCHble CBA3M.

Permament «Pum I» comep>Xut crenyianbHble HOPMBI, ITIO3BOJIAIOLIVIE OITPEENIUTD IIPa-
BO, NIOJIeXKalllee IIPYMEHEHMIO K JOTOBOPHBIM 00s13aTenbcTBaM B EBpomneiickom Corose.

B wacTHOCTH, 1. 23 TpeaMOy/ibl yKa3aHHOTO PeramMeHTa IpefycMaTpuUBaeT, YTO
B OTHOIIEHNUN JOTOBOPOB, 3aK/II0YaeMBIX CO CTOPOHAMU, KOTOpbIE CUUTAIOTCA 60-
ee cmabbIMM, STV CTOPOHBI JO/DKHBI OBITH 3alIMIEHbl KO/UIM3MOHHBIMU HOPMaMu,
KOTOpbIe MIMEIOT [ ¥IX UHTepecoB Oojiee 6IaronpuATHBIN XapaKTep IO CPaBHEHNIO
€ 06LMMY IPaBUIAMIL.

[TpuMepoM MOTYT CIYXUTb JOTOBOPEI ¢ moTpebutensmu (ct. 6 Permamenta). ITo
00111eMy IIPaBUTy TaKye JOTOBOPBI PEryINPYIOTCS IIPaBOM CTPAHBI, Ifie IMEET CBOE
IOCTOSTHHOE MECTO XKUTEbCTBA MTOTPeOUTEIS >,

3) Ozpanuuenus svibopa npasa 6 EC

Pernament «Pum I» onpezenseT Tpy OCHOBHBIX OrpaHIYeHNs BbIOOpa IIpaBa CTOPO-
HaMy, a IMeHHO: ¥IMIIepaTyBHbIe HOpMbI (mandatory rules), 0CHOBHBIe IMIIepaTVBHbIE
HopMmbl (overriding mandatory rules) u rocymapcreenHas nomruka (public policy).

ITo cBOeMy XapaKTepy AeiicTBIA OrpaHIYeH s BBIOOpa IIpaBa [0 JOTOBOPY COCTO-
AT B TOM, 4TO JjaXKe B C/Iy4ae OIpefe/ieHNs IpaBa yIaCTHUKAMI JOTOBOPHBIX IIPaBO-
OTHOIIEHNIT, OHO MOXKeT ObITh orpaHndeHo npasom EC.

323 BenornaBexk A. V1. EBporeiickoe MeXJyHapOJHOe YacTHOE IIPaBO — JOTOBOPHbIE CBS3M U 0O0s3aTe/NbCTBA:
[B21.]. T. 1. - K.: Takcon, 2010. — C. 805-806.

324 Jlanpo, 1. 1. Esporerickoe yacTHOe mpao: yue6. mocobue / JI. JI. Jlango, E. B. Jleanosny; mop pex. X. Xep-
pmanHa, C. A. Banaurenko, T. Bopiua. - MuHck: 3opasr Bepacok, 2010. - (146 c.). - C. 56-57.
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B pemennn Espomnerickoro cyma cnpasemmmboctu 1o geny C-381/98 Ingmar GB
Ltd v. Eaton Leonard Technologies Inc. 2000 yka3aHO, YTO CTOPOHBI He MOTYT HUBE/IN-
POBaTh CTAaH/APTHI 3AIUTHI CTOPOH, OIpefe/leHHbIe B 3aKOHOAATEeNbHBIX akTax EC,
TOJIBKO TTOCPEJICTBOM M30paHMsI MIHOTO IIpaBa’™.

Cyne6Has mpaxTuka EBpomelickoro cyga CrnpaBefIMBOCTY BbIJe/AET TPU BUAA
OTpaHMYEHNUII OTHOCUTETBHO CAMOCTOSITE/IBHOTO BBIOOpA IpaBa CTOPOHAMM: MIMIIe-
paruBHbIe HOpMbI (mandatory rules), ocHOBHbIe nMIIepaTBHBIe HOPMEI (overriding
mandatory rules) u rocygapcTBenHas nommTyka (public policy).

B menom mmmepaTuBHBIE HOPMBI COCTOAT B TOM, YTO CTOPOHBI HE MOTYT 000Ii-
TH OIpefie/IeHHble HOPMBI 3aKOHO/ATeIbCTBA CTPAHBI, I7le HAXOAATCA BCe 37IeMEHTHI
JIOTOBOPA, BBIOMpAsi IPaBO COBEPIIEHHO PYTOi CTPAHBIL.

VimMnepaTuBHBIE HOPMBI YKa3aHbI B cTaThe 3 Permamenta «Pum I»: «B cmyvae, Korza
BCe 9/IEMEHTBHI JJOrOBOpa IpM BbIOOpe IIpaBa HAXOMATCA B JIPYToil CTpaHe m3bpaH-
HOTO IIpaBa, TOTia BBIOOP IpaBa CTOPOH He JJO/DKEH HAaHOCUTD yIepO IMpUMeHEeHIIo
IIOJIOKEHMII 3aKOHA 9TOJ PYroil CTPaHbl, B OTHOLIEHU) KOTOPBIX HE MOXXET OBITh
OTCTYIUIEHUII JOTOBOPaM».

OcHoBHBIE MMHepaTuBHbIe HOpMBI (overriding mandatory rules) 6omee yskoit
KaTeropueit, IpUMeHACTCA Pexe.

B coorBetcTBUM CO CT. 9 Permamenta «Pum I», 0OcHOBHbBIE UMIIEpaTHBHbIE HOPMBI
COCTABJIAIOT «<HOPMBI, KOTOPbIE CYNTAIOTCS YPE3BBIYANHO BaKHBIMU [T CTPAHBI /IS
3aIUTHI MyOIMYHOTO MHTEPeCa, B TOM YVC/Ie TOMUTIYECKOI, COLMaIbHOI U 9KOHO-
MudecKoi cepsl. OHY JODKHBI IPUMEHATBCS K MI000I1 CUTyalny, He3aBUCUMO OT
BBIOPAHHOTO CTOPOHAMM IIPaBa».

Espomneitckuit Cyp cipaBeyIMBOCTY OJI OCHOBHBIMM VIMIIEPAaTVBHBIMI HOpMaMI
HIOHMMAeT MOJIOXKEHM S, COOTIOfieHNe KOTOPBIX IIPY3HaHa CTPAHOI KaK UMEIoIue Cy-
I[eCTBEHHOE 3HAUeHNe JU/IS 3alUThl ee MyO/INYHBIX MHTEPECOB, TAKUX KaK ee IIOJIN-
TUYECKNI, COLMAIbHBIN WIY SKOHOMUYECKNI YK/IaZl, B TOV Mepe, YTO OHU ITOJ/IeXKaT
IpUMEHEHMIO K JIF00071 CUTYyaIv, TOANA/JAloleil IO UX AeliCTBIE, He3aBUCUMO OT
TOTO, KaKoe ObI ITPaBO MOJIJIEKA/IO IPUMEHEHNIO K JOTOBOPY B COOTBETCTBUY C HACTO-
M PernmamentoM (geno Lean-Claude Arblade and Arblade & Fils SARL and Bernard
Leloup, Serge Leoup and Sofrage SARL)**.

ITpu aToM Kaxkfas cTpaHa CBOOOJHA B ONpefie/IeHN) OCHOBHBIX MMIIEPaTUBHBIX
HOpM (feno Unamar vs. Navigation Maritime Bulgare)™ .

VIHbIM BUJOM OrpaHMYeHMII BbIOOpa IpaBa sABJAETCA IYOIMYHBIN MOPSIOK.
PermamenT «Pum I» B cT. 21 onpefenseT 9Ty KaTeropuio CIefy0INM 06pa3oM: HEKO-
TOpBble HOPMBI TIPaBa, ONpefie/IeHHble CTOPOHAMI He MOTYT BBIIIOTHATBCA, €C/IU OHUI
«IBHO» HECOBMECTUMBI ¢ MyOmumuHbIM nopsiikoM (ordre public). Tlocnenunit mpu-
MEHAETCSA TOJIbKO B OTHOLIEHNY HOPM, BBIIIOTTHEH)E KOTOPBIX IBHO IIPOTUBOPEYNT
rOCYIapCTBEHHOI MOIUTHUKE.

325 Case C-381/98 Ingmar GB Ltd v. Eaton Leonard Technologies Inc. ECLI: EU:C:2000:605.

326 Joined cases C-369/96 and C-376/96 Lean-Claude Arblade and Arblade & Fils SARL and Bernard Leloup, Serge
Leoup and Sofrage SARL, ECLI:EU:C:1999:575.
327 Case C-184/12 Unamar vs. Navigation Maritime Bulgare ECLLEU:C:2013:663.
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WHCTUTYT NPUSHAHUNA N UCMONHEHWA PELUEHUNA
MEXAYHAPOAHOIO KOMMEPYECKOIO APBUTPAXA
B TPAHCHALIMOHAJIbHOM NPABE

M.M. Manvckuit®®

JlaHHasA cTaThs MOCBAIEHA aHAIN3Y COflepXKaHMsA MCTOYHMKOB ¥ MeCTa IIPaBOOT-
HOILIEHNI], CBA3aHHBIX C NPU3HAHMEM ¥ MCIIONHEHUEM pelleHNiI MeXTyHapOJHOTO
KOMMepUecKoro apoutpaxa, mpobeM KOTOpble BO3SHMKAIOT B TAKOM IIPOLecce, a TaK-
Ke TIOCTIeIHIX TIPeM/IOKeHNIT 3aKOHOATeIbHBIX MI3MEHEeHMIT 3TOi cepbl. ABTOp IpH-
JIep>)KMBAETCA MHEHM, YTO CUCTeMaTU3alyA UCTOYHUKOB PETYIMPYIOIUX ITpU3HaHMe
U VICTIOTHEeHMe apOMTpPa’KHBIX peIleHNiT U BbIfe/eHNe MpobeM UCIIOMHeHns, Oyzer
CIIOCOOCTBOBATh YCOBEPILICHCTBOBAHMIO X HOPMATVBHOTO PETYIMpPOBAHMA U BbIpa-
60TKe ONTYMAaJIbHBIX CIIOCOOO0B YCTPaHEHMA CYIeCTBYIOMINX IIPOOEIOB Y KOJUIU3WIL.

PocT TeMnoB MeXXyHapOIHOI TOPTOB/IN 3aKOHOMEPHO NPUBOIUT K YBEeTUYEHNUIO
CIIOPOB U HEOOXOAMMOCTM CO3[JaHMA IMPABOBBIX MHCTUTYTOB IJIS MX paspelIeHMs,
KaK M K HeOOXOAMMOCTM IOCTOSHHOTO PpasBUTHA IIPABOBOTO PETYINMPOBAHNUA
COOTBETCTBYIOUIMX OTHOLIEHMIL. IIpyM Takmx ycmoBMAX, HEOOXOAMMBIMU MHCTPY-
MEHTaMM PasBUTHA MeX/YHAPOJHOTO 9KOHOMUYECKOTO COTPY/IHNYECTBA ABJIAITCA
MeXXJyHapOJgHble KOMMepYecKye apOuTpaKHble CYAbl, KaK MHCTUTYLUY pa3peIleHnsa
TaKUX CIOPOB, a TaKXXe MeXaHU3Mbl B HAllMOHA/JbHOM IIpaBe, IO3BOJIAIOIINE
IPUBOAUTD COOTBETCTBYIOIME pelIeHNsA K MCIIOTHEHNIO, KaK B YacTy NPU3HAHUA,
TaK M B YaCTU MCIOTHEHVA TAKMX PelleHu T (TPaHCHALMOHAIbHBIN MCIIOMTHUTETbHBIN
npouecc). Takme TepMMHBI KaK MeEXJIYHAPOLHbIA, TPAaHCTPAHUYHBIN, TPaHC-
HAI[MOHAJIbHBIN, 3apYOeXHBIN, MEeXIOPUCAMKLIVOHHBIA BCe dYallle MCIONb3YITCA
i XapaKTepUCTUKN IPABOOTHOIIEHNI, BO3HUKAIOIMX IPU paspelleHns CIopoB
C MHOCTPAHHBIM 37IEMEHTOM U IPUBEJIEHUN K VICIIONTHEHMIO KOHEYHBIX pellleHnit B
IOPMCAVIKIIVIAX, OTMEHHBIX OT TOM, T/ie TaKoe pelleHne Ob1o BeiHeceHo. KoHnenmsa
«TPAaHCHAIMOHAJIBHOTO MpaBa» Oblma IpefyiokeHa B 1956 rogy aMepMKaHCKMM
ydeHpiM [Ixeccaniom @., KOTOpBIt [an ompefiefieHNe, YTO TPaHCHALMOHA/TIbHOE
IIPaBO BK/IOYaeT BCIO COBOKYIHOCTb IPAaBOBBIX HOPM, PEryIMPYIOIIUX JIeiiCTBUA
WIN COOBITVA, BBIXOAAIIME 3a Ipefieflbl HAIMOHA/IbHBIX T'PaHMI], BK/IKOYAsA Kak
nyO/nMYHOe, TaK M YaCTHOE MEXIYHapOZHOe IpaBO, TaKXKe KaK U JIpyryie HOPMBI,
KOTOpble He TOJIAfaloT IOl 9TU CTaHAApTHbIe Kareropuu. Kak mMexpgyHaponHoe,
TaK U TPAaHCHAIIMOHAIbHOE IIPAaBO PETYINPYIOT BOIPOCHI, CBA3AHHBIE C PA3TMYHBIMU
FOPMCAVIKIVIAAMU, OffHAKO MEX/[YHaPOJHOE IIPABO AB/IAETCA O 0TTee INMPOKMM ITIOHATHEM,
YTO JIMeeT MHOTOYPOBHEBYIO CTPYKTYPY ¥ IIpefCTaBlIAeT CO0O0il COBOKYIHOCTb
HOPM M TIPaBWUJ, MMEIOUIMX BBICUIYI0 IOPUAMYECKYIO CUIY HaJ HalMOHa/JIbHBIM
3aKOHOJIaTeTbCTBOM, KOTOPBIE B TO JK€ BpeMs — HaIlpaB/IeHbl Ha yCTaHOBJIEHVE 00X
IpaBU/I OINpefe/leHHbIX NPaBOOTHOLIEHNU. TpaHCHAIMOHAIbHOE IIPAaBO, B CBOIO
oyepefib, UMeeT Y3KIi1 XapaKTep U MPeUMYIIeCTBEHHO PeTyIupyeT YaCTHOIIPABOBbIE

328 Manbckmit MapkusH MapKusAHOBMY - KaHIMEAT IOPUANYECKNX HAYK, afBOKAT, MApTHep AABOKATCKOTO
obbennHenus “Arzinger”.
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OTHOLIEHMsI, BBIXOJAIIME 3a IIpefie/ibl HALMOHAIbHOIO, HO KOTOpble BCe elle He
MOTYT IIPeTeHJ0BaThb Ha MEXIYHAPOJHBINl YPOBEHD, IIOCKOIbKY TaKle OTHOIIEHNA
BO3HMKAIOT MEX/Y ABYyMs IOPUCAUKIMAMM VIM COOOIIECTBOM FOCYAAPCTB.

Oco6eHHOCTBIO paCCMOTPEHMS [ie/la B MEXX/IyHapOJHOM KOMMepPYecKoM apourpa-
Ke, 4TO OT/IMYaeT TAKOI IPollecc OT HAllIOHA/IbHOTO CYHOIIPON3BOACTBA, AB/IAETCS
BO3MOXXHOCTb CTOPOH OIIPEe/INTD IIPOLEAYPY ¥ apOUTPOB, KOTOPBIIL OYAYT paccMma-
TpuBath crop. OfHaKO, B OT/IMYME OT CAMOTO apOUTPaXKHOTO IPOIlecca, UCIIOTHE-
HIle TAaKOTO pelleHNsI He PeryIMpyeTcs BOjIeil CTOPOH, 2 HOCUT afMUHICTPATUBHbII
XapaKTep U MOJYMHSETCS HALMOHAbHOMY IIPaBy TOTO TOCY[ApCTBa, Ifie TaKoe MC-
IOJIHEHe MeeT MecTo. [IpuHyuTeIbHOE IPUBE/ieHNe B MCIIOTTHEHMEe apOUTpPaskHO-
ro pelleHns TpedyeT MpUBIeYeHNs psAfla CyOBEKTOB, TAKUX KaK CY/, KOTOPBII IpH-
3HAET U JlJaeT paspellleHle Ha JICIIOJIHEH)e COOTBETCTBYIOLIErO pellleH!s I OPraHOB
NPUHYAUTETbHOTO MCIIOIHEHNA, KOTOpble HEelOCPeJCTBEHHO IPUBOJAT COOTBET-
CTBYIOLIIee pellieHle K VCIIOTHEHNIO.

Takum o6paszoMm, mporenypa IpuBefeHNs apOUTPAKHOTO pelleHNs K VCIOTHe-
HIIO 00beIMHSAET IBe pasHble 10 CBOEI IPAaBOBOI IIPUPOJie CTA/IUN, & UMEHHO:

(1) mpm3HaHMe pelIeHNA U IPEJOCTAaB/IeHUA paspelleHNs Ha ero MCIIONIHe-
HUe HAlVOHAJIbHBIMU CYHAMM — 3man, KOMOpwill ypeeyniuposar HAUUOHATOHbIM
NpOUECCyanvHbim NPasom U A6JIAEMCcs 4acmuio cy0ebHozo pasbupamenvcmaea,

(2) mpuBemeHme pelreHMA K NPUHYAUTETbHOMY WCIONHEHMIO — 3Man, 4mo
pezynupyemcsi 3aKOH00AMENbCE0M 00 UCNOTHUMENLHOM NPOU3B00Cee U HOCUM
AOMUHUCPAMUBHDLI XAPAKMep ¢ 0npedeneHHbIMU 0COOeHHOCMAMU, CBAZAHHLIMU
C Hanuuuem UHOCMPAHHO20 d7TeMeHma 6 makom npoussoocmee. IlocnedHee max-
JHe BbLOeNIAIOM 6 OMOeNbHYIL UHCMUMYM MPAHCHAUUOHANLHO20 UCHOTHUMEbHOZO
npouecca.

[IpusHaHue ¥ VCIOJHEHME PeIIeHMII MeXYHapOJHBIX KOMMepYecKux apou-
TpasKell ABJIsIETCA LIMPOKO MCCIeNOBAHHBIM B IIPAaBOBOI IOKTPUHE. DTOMY BOIIPOCY
TAaKOKe YAE/NeHO BHUMAHNUA U B CyAeOHBIX pasbscHeHusax. OfHAKO Ha IpaKTUKe
peanusanis npas B3bICKATe/A MO apOUTPaXKHBIM peIlIeHNeM SAB/IAETCSA CBOEro pofa
«BBI3OBOM», JI HE TOJIbKO M/ IOPUCTOB B3bICKaTeNd, HO M JIA Cyfla, HECMOTPSA Ha
TO, YTO B TAKOM IIPOM3BOJICTBE CIIOp He paspelnaercs Ho cymectBy. HabmogaeTcs
Ie/Bll PsAfJ IPUYNH, KOTOpble 3TOMY CIIOCOOCTBYIOT, OHAKO IIPEANIOCBIIKON UX
BO3HMKHOBEHN:, II0 HAlleMy MHEHMIO, SBJISeTCA HeJOCTAaTOYHOEe BHMMAaHUE K
COOTBETCTBYIOIIMM IIPABOOTHOIIEHNAM B IIPAaBOTBOPYECKOIl, a B JlajJIbHEIIIeM 1 B
IIPaBOIPYMEHUTENIbHON [IesITeNbHOCTI. B 4acTHOCTHM 3TO BbIpa)kaeTcs B OFHOIN 13
CaMbIX IVIOOATIbHBIX MPOO/IEM — PAacCMOTPEHNUE COOTBETCTBYIOIVIX Jiell MECTHBIMU
OOLIMMY CyZjaMy [IePBOI MHCTAHIUMY, OIIBIT, KBa/IM(UKALNA U 3aTPy3Ka KOTOPBIX He
103BO/IsIeT 3¢ (PeKTUBHO pacCMATPUBATh Jie/la TaHHOI KaTeTOPYIL.

C Lenpl0 ycOBepIIeHCTBOBAHNA HOPMATUBHOIO PeryaMpOBaHNUA IIPaBOOTHOLIE-
HUII, CBA3aHHBIX C NIPM3HAHUEM U IIPeNOCTaB/leHNeM paspelleHNs Ha MCIIOTHEeHe
pelleHniI MeXIYHApOZHOIO KOMMEPYeCKOro apOuTpaka HeOoOXOAMMON SB/IAETCS
cUCTeMaTu3anys npobaeM, ¢ KOTOPBIMU CTATKMBAIOTCS MPAKTUKU-IOPUCTBI, CYABL U
VCIIOJTHATENMN, KaK Ha dTalle IPM3HAHNA, TaK 1 Ha 3Tare (PaKTUIeCKOTO VICIIOMHEeHIA
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petienus. IloBbllleHVMe BHMMAHUA IOPUAMYECKOTO coolijecTBa K IpobiemMam,
BO3HMKAIOIIMM IPY VCHOMTHEHNM apOUTPa>KHBIX PeIIeHNIT, aHaIN3 TaKuX mpobieMm
B HAyYHBIX ¥ IPAKTUYECKUX M3[AHNAX, Ha KOH(PEpeHIMAX, CEMIHAPaX U KPYITIbIX
CTO/IaX, B TOM 4Mcie opranusoBanHbx npu ydactum MKAC npu TIIII Ykpannsi,
CO3[laHMe CIelMaNTN3UPOBAHHBIX 00IIeCTBEHHBIX OPraHU3aINil, TAKUX KaK YKpauH-
ckasg ApOuTpakHas Accounanys u pabota KOMUTETOB JPYTUX IPO(UIbHBIX OpPraHM-
3a1yit, 0O beANHAIOIINX I0PUCTOB, CIIOCOOCTBOBAIN HapabOTKe KOHKPETHBIX IIpel-
JIO>KEHMII TI0 YCOBEPIIEHCTBOBAHNIO IIPYMEHVMOTO 3aKOHOATENbCTBA. JacTh TaKux
Ipe/JIOKeHNIL, B CBOIO OYeperib, Oblia yureHa mpu nposefieHnu Cyne6Hoit pepopmbt
U VIMIUIEMEHTMPOBaHa B IIPOEKTBHI IIPOIECCYaNbHBIX KONEKCOB, KOTOpBIE OXIjjae-
MO, OYIyT IIPMHATHI B 9TOM Tofly. YKasaHHOe, 6e3yClIOBHO, Oy/ieT CIloco6CTBOBATH
YCOBEpIIEeHCTBOBAHNUIO IPOLeAyPHl IPM3HAHNA 1 VICIIOTHEHN PelleHNiT MeXK yHa-
POZIHOTO KOMMEpPUYECKOro apouTpaxka. ITO CyIeCTBEHHBIN, HO IIOKa IIepPBBIl 1Iar, B
HarpaBjIeHnu 6oJiee CTPYKTYPUPOBAHHOTO MOAXOfia K pe(pOPMUPOBAHUIO CUCTEMBI
IPU3HAHNUA U VICIIOJTHEHNA apOUTPa>KHBIX PeIleHNI.

B 3TOM KOHTEKCTe, ¢ ILe/bI0 CUCTEMATM3ALUN IOCAEAYIOIUX IIPeIOKeHN,
CTIelyeT B IepBYIO OYepelb BbIAEMNTh MCTOYHUKH, peryIMpyIolye IpU3HaHue I ViC-
HOJIHEeHJe PelleHNlI MeXIYHApOJHOrO KOMMep4ecKoro apburpaxa B Ykpanse. VX,
B YAaCTHOCTY, MOXXHO YCIIOBHO Pa3fie/lNTh Ha MeXIyHapogHOe IIpaBoO, HAL[MOHA/Ib-
HOe IIpaBo 1 CyAeOHyI0 NpakTuKy. [locmenHaAs BKIOYaeT Kak pelleHrne BepxosHoro
cyfa YKpauHbI, TaK ¥ pellleHNs CY[0B BCeX MHCTAHINIL, a TaKXKe COOTBETCTBYIOIIX
cyme6HbIX pasbsAcHeHmit ITneHyma BepxoBHOro cyma YKpamHa M BBICHIMX CIIELIU-
a/IM3MPOBAHHBIX CYOB. B mepcnexTuse, mpy ycmoBuyu NpUHATHAA COOTBETCTBYIOIINX
pelleHnit KacaTe/IbHO MpUBefieHe B VICIIOTHEHIe apOMTPaXKHbIX pelleHui B Ykpan-
He, B CHICTEMY UCTOYHVKOB, PETYINPYOIIIX COOTBETCTBYIONIVII IIPAaBOBOI NHCTUTYT,
MO>KHO OyfieT OTHecTH pelleHye EBporerickoro cyza 1o mpaBaM 4ejioBeKa U pellle-
Hue Koncturyunonnoro Cyzia YkpauHbl.

Haynem ¢ aHanmmM3a MeXXIYHApPORHBIX MICTOYHMKOB, KOTOPbIE SABIIAIOTCA YaCTbIO
HAIlMIOHA/TbHOTO 3aKOHOJIaTe/IbCTBA, @ IMEHHO KOHBEHIMI O IPU3HAHNY U TIpUBeTe-
HIe B UCTIO/THEHNE MHOCTPaHHBIX apburpaxubix pemternit (OOH, Hoio-Vopxk, 1958)
(manee — «KonBeHuMA»). KOHBeHINA IpUMeHAETCA B OTHOIICHNM IPU3HAHNA 1 TIPH-
BeJleHMsI B MICIIO/THEHVe apOUTPaXKHbIX pellleHIiT, BBIHECEHHbIX Ha TEPPUTOPUIN TOCY-
lapCcTBa MHOTO, YeM TO TOCYAAPCTBO, T/ie 1 CIIPAIINBAETCA IPU3HAHIE U IIPVBefieHIe
B McronHeHne takux pemreHuit. Kaxxpoe JJorosapusatomeecs IocymapcTso, B TOM
qyciie M YKpauHa, IpU3HaeT apOUTpaXKHble PelleHNs KaK 00s13aTe/IbHbIe Y TIPUBOJYUT
VX B UCIIOJTHEHNE B COITTACOBAHNM C HAIIVIOHAJIbHBIMM IIPOIeCCyaTbHbBIMI HOPMaMI,
OJHAKO Ha YCIOBUAX, 13/10)KeHHbIX B KonBenuu. Tak, ocHoBHbIM npuHunnoM Kos-
BEHI[UY SIBJIAETCS TO, YTO K IPU3HAHMIO 1 IPUBECHNIO B VICIIO/THEHVIE apOUTPasKHBIX
pelleHnit He JO/KHBI IPUMEHATHCS CYILeCTBEHHO 60/ee 0OpeMeHNTeTbHbIe YCIOBUSA
YeM TO, KOTOpble CYI[eCTBYIOT /I NPU3HAHUA U IPUBEIEHNA B JICIOTHEHNEe BHY-
TPEeHHUX peIleHNIl. YKa3aHHbI/l MPUHIUII NPU3BaH 00ECHeYNTh OFVHAKOBBIN I10-
PAOK NPU3HAHMA Y VICHOMHEHNS apOUTPaXXHOTO PEIIeHNs B PAa3HBIX IOPUCHUKIIN-
AX U IIPOTHO3UPYEMOCTDb TaKOTO IPOLiecca /sl CTOPOH apOUTPaXKHOTO COTIALIeHI.
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Taxoke, KouBennusa yanduiupyer oCHOBaHMA /IS OTKa3a B IPU3HAHUY 1 UCTIOTHE-
HIM apOUTPAKHOTO pelleHNs, llepedeHb KOTOPBIX TAK)Ke SAB/IAETCS MCUEePIIbIBAIOLINIM
Y TAKMM, YTO He IOZITIEXKNT pacIlpeHHOM TOJIKOBAHNIO HAllYIOHATbHBIM IIPABOM VN
TOCYJapCTBEHHBIMU CyTaMIA.

Hecmotpsas Ha TO, 4TOo KOHBEHLMSA AB/IAETCS OCHOBHBIM MEXIYHAPOLHBIM
VICTOYHUKOM PeTy/INpPOBAHNA IIPOLeAYPbI IPU3HAHNSA U UCTIONTHEHNUSA apOUTPasKHBIX
pelreHnii, YKpauHa ABIAETCA YYaCTHMUIEN ¥ APYTUX [gBO- M MHOTOCTOPOHHMX
COIJIALIEHNII, PeryIMPYIOLMX COOTBETCTBYIOIIME IIPaBOOTHOLIEHUA. Takum
MHOTOCTOPOHHMM [J0roBopoM spjsercs CoIvlallleHMe O MOpsAOKe paspelieHns
CIIOPOB, CBSI3AHHBIX C OCYILIECTBJIEHNEM XO3ANCTBEHHON MIeATEeNbHOCTH (fanmee —
Cormamenne), nognucansoe 20 mapra 1992 r. rocymapcramn-ygactankamu CHI, a
TaK>Ke JJByCTOPOHHIE JOTOBOPBI O IIPABOBOJ ITOMOIIIN.

[Tono>xeHus1, NpU3BaHHBIE O00eCNEYNTh IPU3HAHME ¥ VICIOJIHEHME peIIeHN
MEX/YHapOJHOTO KOMMEPYeCKOro apourpaxa 3aMKCUPOBaHbl B HAMOHATbHOM
npase YKpauHbl. OCHOBHBIMY HOPMAaTMBHBIMU aKTaMM, KOTOpPbIe PeTyINPYIOT CO-
OTBETCTBEHHYIO IPOLEAYPY, ABIATCA IpakJTaHCKMII IPOLECCYalbHBIN KOJEKC
Ykpannsl, 3akoH YkpanHsl «O0 UCIIOTHUTEIBHOM IIPOU3BOJICTBE» 1 3aKOH YKpaMHbI
«O MeX[yHapOTHOM KOMMePYeCKOM apOuTpake».

I[Tporenypa mpusHaHWUsA ¥ HpPeJOCTAB/ICHNUS pas3pelleHNs Ha JCIONHeHNe apou-
TPa)KHOTO PENIeHNA, KaK I OCHOBAHM:A M1l OTKa3a B TAaKOM IPU3HAHWUM, YPETYINpPO-
BaHbI 3aKOHOM YKpanHbl «O MeX/yHapOZHOM KOMMEPUYEeCKOM apOuUTpaXke» a TaKxkKe
[naBoit 1 Pasgena VIII «IIpusHaHme u obpalieHe K MCIOTHEHNIO PeIeHNsI MHOCTPaH-
HOTO Cyfia, MOIJIXUT NpUHyAuUTenbHOMY ucnonHenuio» [TIK Ykpannbl. OtmenpHOe
MeCTO Cpefyl MICTOYHMKOB, KOTOPbIE PETYIMPYIOT HEINOCPENCTBEHHOE MCIOTHEHNE
apOUTPaXXHBIX PelLeHMII, 3aHUMaeT CyileOHas IpakTuKa u B yactHocTy [TocTaHoBIe-
Hue [Inenyma Bepxosroro Cyna Ykpanubl Ne12 «O mpakTyuke paccMOTpPeHMsI CyIaMu
XOZIATalICTB O NMPU3HAHUM U VCIOJTHEHNY PelleHNI MHOCTPAHHbIX CY[OB 1 apouTpa-
el ¥ 06 OTMeHe pelleHMIl, BHIHECEHHBIX B IIOPS/IKe MEXXIYHAPOJHOTO KOMMEPUYECKO-
ro apbuTpaxxa Ha TeppuTOpuM YKpamHb» OT 24.12.1999 1. YkasaHHbIe pa3bsCHEHUS
(bUKCHPYIOT ellje OAVH OCHOBOIIOATAOIIVI IIPYHIUII — HETOITyCTUMOCTD ITepecMoTpa
pelIeHNsT MeXXIYHAPOJHOTO KOMMEPYECKOTro apOUTpaxka 1o CYILIECTBY, 00CYXAeHMsA
IIPaBWIBHOCTY PELIeHN WM €r0 MISMEHEHNA IIPY pacCCMOTPEHNM BOIIPOCa O IPU3HA-
HUU ¥ IPEIOCTABIEHNH pa3pelIeHNs Ha VICIIOTHEHE TaKOTO.

AHanMsupys HallMOHAJIbHOE IPAaBO, KaK MCTOYHUK PETyIMpOBaHMA IPAaBOOTHO-
IIEHNI, 110 IPUBEJEHNI0 apOUTPAXKHBIX PELIeHNIT K HEeIIOCPEICTBEHHOMY UCIIO/HE-
HIIO, CIefiyeT OOpaTUTh BHMMAHUE HA MI3MEHEHNs, BHECEHHbIE B 3aKOHOJIaTeIbCTBO
00 VICIIOTHUTEIbHOM IPOM3BOJCTBE, @ IMEHHO HOBYIO PefaKLMio 3aKOHa YKpauHbI
«O06 NCTIONMHUTETBHOM ITPOM3BOACTBE» OT 02.06.2016 T., COITTACHO KOTOPOIT MEXYHA-
POHOMY KOMMePYeCKOMY apOUTPaKy BbIfIeTIEHO OTAEIbHOE MECTO CPefyl PelleHNI],
OJIeKAIMX IPYHYAUTEIbPHOMY MCIIOTTHEHNIO ITOC/IE MTPOLERYPhI UX NPeBapUTEIIb-
HOTO IIPU3HAHMA.

Jlpyrue NOf3aKOHHBIE aKThI, TaKle, HallpMMep, KOTOpPble PErynupyloT pacyeTsl
B VHOCTPAHHOI1 Ba/IIOTe, VICIIOJIHEHME PEeLIeHNII 3a CYeT OIO/PKETHBIX CPENCTB VN
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TaKNMX, KOTOPbI€ BBIHECEHBI NMPOTUB TOCYLApCTBa, MHCTPYKUMM IO VICIIOIHEHUIO,
TaK>Ke COflep’KaT HOPMBbI, KOTOPbIe IPSAMO VWJIV KOCBEHHO BIVIAIOT Ha MPOLIEAYPY MC-
HOJIHEeHVSI pellleHrst apOuTpaxkHOro cyfa. COOTBETCTBEHHO TaKie aKThl TAK)Xe IOJ-
JIeKaT U3YYeHMIO Ha TIPeIMeT BBIAB/IEHM NIPOOIeM U HeJOCTaTKOB, KOTOPbIe MOTYT
HOB/IUATD Ha 9 (PeKTUBHOCTD VCIIOJTHEHNSI apOUTPAKHBIX PEIIeHMIL.

OrtzenbHO, HEOOXOAMMO YZIeUTh BHUMaHNUE paspaboTaHHbIM B pamKax Cyne6HOI
pedopMBbI IpeIoXKeHNAM U3MEHEHNUT B COOTBETCTBYIOIVIE IIPOLIEAYPHI ¥ TeM IIPO-
671eMaM, KOTOpbIe IIPOTHO3UPOBAHO OYAYT paspelleHbl TaKOBbIMIL. Tak, 20.06.2017 .
B nepBoM uTeHMM HpuHAT IIpoekr 3akoHa Ne6232 «O BHeceHMM M3MEHEHMUIl B
X03AJICTBEHHBIN IPOLIeCCYaNbHbBIN KOJEKC YKpanHbL, [pakjaHCKuII TpoliecCyaTbHbII
KOJIeKC YKpauHbl, KoJiekc a]MMHICTPAaTUBHOIO CYHOIPOM3BOACTBA YKPaHbI U APY-
Ve 3aKOHOZIaTe/IbHble aKThb» (fjasee — IIpoeKT), HalpaB/IeHHDI HA yCTPAaHEeHNe He-
JIOCTATKOB YKPAMHCKOI CyeOHOI CHCTEeMBI, Cpeiiyt poyero, IIpoeKT npemycMarpu-
BaeT CYLIeCTBEHHbIe M3MEHEHVS B YaCTy IMPU3HAHUA U UCIOMTHEHNS apOUTPaKHBIX
PpelIeHnit, 9acTh KOTOPBIX PUBEJeHHAs HIDKE.

Cpokn. B IIpoekTe 3aKpeIjieHO YeTKue CPOKM PacCMOTPEHNs Jie/l COOTBETCTBY-
IOILlEJl KaTETOPUH, a MIMEHHO 2 MecAlja C MOMEHTA IOCTYIUIEHNUA B CYJ, COOTBETCTBY-
IOIIET0 XOJATaCTBA O MIPM3HAHNM apOUTPAXKHOTO pelleHNs 1 3 MecsALa /I pacCMO-
TPEHNS XO[aTaiCTB 06 OTMeHe apOUTPAXKHBIX PelIeHNIA.

MucranumuonHoctb. OOHMM U3 HENOCTATKOB CYLIECTBYIOLIEIO IOPSfiKa IIpHU-
3HaHUA U HPEJOCTAB/ICHNA paspelleHNs] Ha UCIONHEeHNe apOUTPaXKHBIX pelleHMi
ABJAETCA CIMIIKOM JITUTENbHOE PAacCMOTPEHME Jefla BCEMM TPEeMsA MHCTAaHUVAMIY,
4TO O0JIee BCETO 3aTATMBACTCS MMEHHO Ha 9Talle PaCCMOTPEHNs XOfaTaliCTBa CyAOM
nepBoil MHCTaHUVM. IIpy 3TOM TaKue 3a/Iep>KKU CBSI3aHHbIE B IIEPBYIO OYEPEND C 3a-
TPY3KOJl MeCTHBIX OOLIMX CYA0B, KOTOPBIM IOACY/HA COOTBETCTBYIOIAsl KATETOPIs
JieTT, ¥ OTCYTCTBMEM He0OXOAMMOI KOMIIETEHIINN Y CY/ell, KOTOpbIe pacCMaTpUBAIOT
TaKle XOfIaTaliCTBA. 3aKOHOIIPOEKTOM IIpe[jlaraeTcsl pafiKaJbHO paspellnTb yKa-
3aHHYI0 NpO06JIeMy, IepefjaB Bce fiefia O IMPU3HAHUY U VICIIOTHEHUM apOUTPasKHBIX
petuennii, BoiHeceHHbIX Kak MKAC nipu TIIIT YkpanHsl, Tak u apOuTpakeM 3a rpa-
HIILIEN, HE3aBMCMMO OT MeCTa HaXOXK/eHNsA JO/DKHMKA VMM €r0 MMYILECTBa B Ipef-
enax YKpayHbl, K KOMIIeTeHIINN ANe/UIAMoHHOro cyaa r. Kuesa. Takum o6pasom,
paccMoTpeHMe fea Cpasy ale/UIALMOHHBIM CYAOM OyfieT MMeTb CIefiICTBUEM COKpa-
I[eHVe MHCTAHINIT pa3pelleHns CIopa, YTO KpaliHe jefleco00pasHoO s TaHHOI Ka-
teropun fen. OTHeCeHNe yKa3aHHOI KaTeropui fie K IOfBeJOMCTBEHHOCTH eJHO-
ro cyzia OyzieT crioco6CTBOBATH IOBBILIEHII0 KOMIIETEHIVIN CyZieil 1 pOpMUPOBaHIIO
enuHoN npaktuky. Ha aHHOM aTamne camas 6osbias npo6jema, IO HalleMy MHe-
HUIO, 3aK/II0YAETCS B TOM, YTO COOTBETCTBYIOIIIE CIIOPbI PACCMATPUBAIOTCS OOLIIMU
PailOHHBIMM CyAiaMu 6e3 JO/DKHOTO OIIBITa B KOMMEPUYECKNUX CIIOPaX C IpYUBJIeYeHNeM
MHOCTpPaHHOro 371eMeHTa. OTHeceHNe TaKMX CIIOPOB K KOMIIeTeHIIY ATe/UIAIOH-
Horo cyza I. Kuesa sB/eTcs a/bTepPHATIBOI Iepefadll COOTBETCTBYIOIINX CIIOPOB K
KOMIIETEHIIUY XO35/ICTBEHHBIX CYJOB.

Taxoxe ITpoekrom Ne6232 mpenycMOTpeHa BO3MOXKHOCTb PAacCMOTPEHMS XOZa-
TajicTBa 00 OTMeHe apOMTPaXKHOTO PeIIeHMs U XOJATACTBA B €ro MPU3HAHUU U
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VICHIOJIHEHVM B PaMKaxX OJJHOTO IIPOM3BOJCTBA, YTO OyfieT COCOOCTBOBATh IIpoliec-
CyalbHOJ 3KOHOMMM M MCK/IIOUUT IPOLECCYa/lbHblE AMBEPCUM, TaKue, HalpUMeED,
KaK 3aTATMBaHUe Mpollecca IMPU3HAHNS PelleHNs OTHOBPEMEHHBIM 00)XaTOBaHUEM
apOUTPaXHOTO PELIeHNUs B APYIOil CYJ, YTO IPUBOAWIO K OCTAHOBKE OCHOBHOTO
IIPOM3BOJICTBA M PUCKY ITOJTy4eHNs NMPOTUBOPEYMBBIX BBIBOJIOB OTHOCUTENBHO OfI-
HIX U T€X >Ke IIPaBOOTHOIIEHNI.

B3bIickaHMe B MHOCTPAaHHOI1 BalioTe. 3aKOHOIIPOEKTOM Pa3pelIeHO ONpefe/ATh
U B3VIMaTb CYMMY 3aJJ0/DKEHHOCTV B MHOCTPAHHOI BajioTe. YKasaHHas Ipobiema
CTOUT OCTPO Y>Ke O4YeHb JOITUII Hepuof 1 obelaeTt ObITh pellleHa Iy TeM MpefoCTaB-
JIEHNA CyHy NpaBa OIpefie/ieHNie CYMMBI KaK B HAaIlMOHAJIbHO, TaK M MHOCTPaHHOM
BA/IIOTe, TaKUM OOpasoM, 3HAYMTENTbHO YIPOCTMB ¥ CUCTEMATM3MPOBAB paboOTy
VICIIOJTHUTETIEN.

ITpouenTs! u nens. [Ipoektom Ne6232 HaKOHel| yperyIupoBaH Ipo6IeMHBIil BO-
IIPOC HAYVIC/IEHNA IPOLEHTOB MM IIEHN 33 KK/l IeHb ITPOCPOYKM MCTIONMHEHNA ap-
OUTPa’KHOTO PelIeHNs TO/DKHIKOM. B 4acTHOCTH, COI/IACHO ITpejIaraeMbIM M3MeHe-
HVSIM CYJ, IPEJOCTABIIsAS paspelleHye Ha IPU3HaHKe U MCIIOJTHEeHMe apOUTPaXKHOTO
pelenns, JO/DKeH TaKXKe IPeJOCTaB/IATh paspelleHe Ha ICTIONTHEHE PeIeHNA B Yac-
TV B3bICKaHMsA ITPOLIEHTOB VIV IIEH) Ha YCIIOBUAX, IPEyCMOTPEHHbIX apOUTPaXKHBIM
peteHueM. To ecTb, eC/u apOUTPASKHBIM pellleHIeM ITPefyCMaTPUBATbCs B3bICKAHUA
IIEHY JIO aThl OKOHYATEIbHOTO IIOTALIEHN 3a/I0/LKEHHOCTH, CY/l BO/DKEH IIPU3HATh
¥ paspelnThb UCIOMHEeHVe TAaKOTO pellleHNsI B TOTHOM o6beMe. B TakoM ciydae 06-
A3aHHOCTD VICUMCIIEHNA TIEHY VU IIPOLIEHTOB JIEKUT Ha B3bICKATeJIe ¥ OpTraHaX IpH-
HYJWUTETbHOTO MCIIOJTHEHN peliieHuit. [Ipy 9TOM, COMHUTEIbHOM MOXeT ObITh ITpaK-
TUYeCKasl peannsanis TaKoro MONTOXKEHNs, 0COO@HHO TOCyapCTBEHHBIMY UCIIOTHIY-
Te/IAMMY, TIOCKONIbKY TaKle ITOTHOMOYNA NPAMO He NMPONNCAHBI B 3aKOHOJATE/NbCTBE
06 vcrionHeHVM pernennit. Taxoke CyIecTByeT pyUcK 06)KamoBaHNA JefCTBII UCIION-
HUTE/A JODKHUKOM B 3TON 9aCTH M3-3a HEJOCTaTOYHOTO PABOBOT0O PETyNMPOBAHNA
COOTBETCTBYIOLIVX IIOTHOMOYMIL ICTIOTTHUTEIA.

3aKOHOJATENbCTBOM He IPeJyCMOTPEHA BO3MOXXHOCTD KOOPOBOIBHOTO MCIOI-
HEeHM:A apOUTPAXKHOTO pelreHM:A. XOTA K CyObeKTaM YaCTHOTO IpaBa U IPUMeEHs-
€TCA JVUCIO3UTUBHBIN METOJ, IPaBOBOTO PETyIMPOBAHMNA, OTHAKO PAJ, ITOJj3aKOHHBIX
aKTOB (paKTUYECKU JiellaeT HEBO3MOXKHBIM M/IM YTPYAHEHHBIM TaKoe JOOPOBOTIbHOE
VICIIOJIHEeHVe. 3aKOHOIPOEKTOM IIPefyCMOTPEHO YIpOljeHue IpOoLeaypsl Jo6po-
BOJIBHOTO MCIIOJTHEHNS PeIIeHNs, KOTOpasi TakKe TpeOyeT IpU3HAHMA U UCIIOTHEHNS
pelIenNs, HO IO 3asABIEHMIO JOJDKHUKA U B COKPAIllEHHOI ITPOLefype.

Cpepny HeyperyMpoBaHHBIX IPo6IeM — OcTaBjIeH1e 6e3 BHUMAHNUA MO/j3aKOHHBIX
aKTOB, KOTOpbIe B/IMAIOT HA UCIIO/IHEHMe COOTBETCTBYIOIIMX pemieHnii. Tak, Hampu-
Mep, cornmacHo «IlomoyxeHusa o mopsAgKe U yCIOBUAX TOPTOBIM MHOCTPAaHHON BaJllo-
TOV», KoTopoe yTBepxxeHHoe Iloctanosnennem HBY ot 10.08.2005 Ne281 ma mo-
KYTIKM IHOCTPAHHOII BAJTIOTHI J/I VICIIO/THEHNSA pelIeHNs CyAa (HeTOprosble onepa-
1M CyOBEKTOB X035/ ICTBOBAHNA) HEOOXOAMMO NPENOCTABUTD OAHKY VICIIOTHIUTEb-
Hble JOKYMEHTBI, BbIIaHHbIE HA MICIIOJIHEHME pellleHNI, IPeflycCMOTPEHHbIX 3aKOHOM
Ykpansb! «O6 UCHOTHUTEIBHOM IIPOU3BOACTBe». [Ipu 9TOM, COITTACHO YKa3aHHOM
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3aKOHY PeIIeHNs MEeXXIYHAPOJHOTO KOMMePYeCKoro apourpaxa (o Mx MpusHaHUA
HAI[MOHAIBHBIM CYZIOM M IPEeJOCTaB/IeHNs pa3pelleHns Ha VCIOMHEHNe) He SABIA-
I0TCsI MICIIOTHUTE/IbHBIMU JOKYMEHTAMIA, a CJIEI0BATE/IbHO X JOOPOBOIBHOE UCIION-
HeHVe TIpY OTCYTCTBUM Y NO/DKHMKA COOCTBEHHOI MHOCTPAHHOI BalOTEl — Oymer
3aTpypgHeHo. CunraeM IjelecoOOpasHbIM BHECTM COOTBETCTBYIOLVE M3MEHEHUA B
ynomsuyToe [Tono)xeHne, O3BOJIAOLYE TOKYIIKY Ba/IIOTBI JI/IsI MCIIOJTHEHNUS pellle-
HVISI MeX/[YHapOJHOTO KOMMEPYeCcKoro apourpaxa 6e3 HeoOXO[MMOCTH ero Ipef-
BapUTE/IbHOTO NIPU3HAHMA U TIOJIYYeHNS pa3pelleHNs Ha VICIIOTHEHe.

ObecneyeHne UCIOMTHEHNA apOuTpakHoro pemenna. Ocoboe BHUMaHME Cle-
lyeT yAeUTh IpeaycMOTpeHHOI B [IpoekTe BOSMOXKHOCTI 0bOecIiedeH s MCKa I10 3a-
ABJICHMIO CTOPOHBI B JieJIe, KOTOpOe IePejaHo Ha pacCMOTPEHMEe MeX/[yHapOJHOTO
KOMMepueckoro apbutpaxa. To ecTb IpejyiaraeTcsi BBeCTH, pakTuuecky, obecrede-
HIIS1 apOUTPa’KHOTO MCKa IO IPUHATHUA apOUTPAKHBIM CYIOM pelleHNs 1 10 obpaiije-
HYS K HAIlMIOHAJIBHOMY CY/Y € XO[aTaliCTBOM O €ro IPU3HAHUY U VCHOMHeHu. [
IPUHATASA COOTBETCTBYIOIUX Mep obeciedeH st B CYJ ITOAAETCs COITIALeHNE, COTep-
Xallee apOUTPaXKHYI0 OTOBOPKY, ICKOBOE VTN IPYTOe 3asIBJIeHNE, YTO B/ledeT Hadyaio
apOUTPaXXHOTO NIPOM3BOACTBA, OJAaHHYIO B ApOUTPAKHOE YUPEKAeHNA. 3asBIeHIe
06 obecrieyeHnn ucka, cormacHo IIpoekty, OymeT MOAaBaTbCs B alle/UIALIVIOHHBIN
CYA IO MeCTy apOuTpaka, MeCTy HAaXOX/IeHUS OTBETYMKA MM €ro MMYIeCTBa IO
BBIOOPY 3asABUTE/IA U MOIJISKUT PACCMOTPEHUIO B TedeHue 2 Helt CO JHs €T Iofadn
6e3 BbI30Ba CTOpPOH. IIpy aToM, [t Takoro obecredeHns He TpeOyeTcs HMpeaBapu-
TE/IbHO IIOIy4YaTh 3asBeHNe 06 obecreyeHUM MCKa B apOUTPa’KHOM YUpPeXKAeHUN
(interim measures or freezing injunction), mpu3HaBaTh ¥ UCIIOTHATD TAKOE PEIIeHIe
B YKpanHe.

CrneflyeT OTMETUTD, YTO HEYpPEeTyIMPOBAHHBIMYU TaKXKe OCTA/IICh BOIPOCH HE0O-
XOJVIMOCTY IPU3HAHNA U VICHOTTHEH IIPOMEeXKYTOUHBIX perrennit (Interim Awards),
a TaKXKe MOPAOK IPUSHAHUA ¥ MCIIOJTHEHMs PeLIeHMiI KacaTeIbHO HEeCKOIbKMX
(conmupapHbIX) JOHKHIKOB.

OtzenbHOrO OOCYX/JEHVS 3ac/lTy)XVMBaeT HeNpaBWIbHAs TPAKTOBKA CYAaMU
nonmoxxenuyt I'TIK Ykpamubsl u HbIO-I7Ioch1<0171 KOHBEHIIMI, B YAaCTHOCTHU, Kacaro-
[yecs: HeJOIMYCTUMOCTY TPeOOBaHNUSA JJOIOMHUTEIbHBIX JOKYMEHTOB, KPOMe TeX,
KOTOpbIe IPeJYyCMOTPEHbl MEeXAYHAPOAHBIM IOTOBOPOM, a TaKXKe HeTOIyCTUMOCTHI
HepecMOTpa apOUTPa’KHOTO pellleHMs 110 CYILIeCTBY MIM ero M3MeHeHus. Bompoc
olpefieieHNsl HapylLIeHNs O0I[eCTBEHHOTO MOPsAAKa TaKXKe Y4acTO VICIOIb30BANI0OCh
Hel0OPOCOBECTHBIMM JO/DKHMKAMM, KaK CIIOco0 3aTSAHYTb CyfeOHOoe pasbuparesb-
CTBO U KaK OCHOBaHMe [y 0TKa3a B YJOB/IETBOPEHNY XOIaTalICTBA, OAHAKO B HACTO-
sllee BpeMs CYLeCTBYeT IOJIOKUTeIbHAs IIPAaKTIKa, HUBEITNPYIOIasa TaKue JOBOBI
3a YCTIOBMS MIX HEHAJJIe)KAI[eTo TOKa3bIBaHNUA.

B o6uiem, mnpepyaraeMble M3MEHEHUs IpPU3BaHbI 3HAUYUTEIBHO YIPOCTUTDH
IpOLEeAYPy NPU3HAHMA ¥ WCIOTHEHNUS apOMTPaXKHBIX pPeIIeHUit U YHUPUIPO-
BaTb CyfeOHyI mpakTuky. Ho make mpu coBeplIeHCTBe HOPMATMBHO-IIPAaBOBOTO
3aKpervleHus, pakTudeckas Mpoljefiypa NMPU3HAHNA M UCIIONHEHUSA apOUTPaKHBIX
petennit 6ymeT ocTaBaTbcsi Hea((EKTUBHON, e€CIM ee peajusalyio MpORO/DKaT
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OCYIECTB/IATh YPE3MEPHO 3arpy>KeHHbIE Cyfbl 6e3 COOTBETCTBYIOIETO OIIbITA U
kBa/moukanuy. I109TOMy, OCHOBHBIM JOCTIDKEHNEM Ha JaHHOM 3Talle Mbl BUAVM
VIMEHHO TIPEfi/IaTaeéMyI0 CMEHY MHCTAHIMOHHOCTU JIe/l M UX TIOACYSHOCTM MIMEHHO
AmnennauuonHoM cyny I. Kuesa, KOTOPBII y>Ke aKKYMY/IMPOBAJI IPAKTUKY U OIBIT
paccMOTpeHMs aHAJIOTUYHBIX fiefl. CunTaeM, YTO y)Ke Yyepe3 HEeCKO/IbKO JIeT MbI CMO-
K€M OLIeHUTb MOIOXXUTENbHOE BMsAHUE PeOPMbI U CIEAYIOLIVIM STAIIOM YCOBEp-
IIEHCTBOBAHNSA IPOLEAYPbl IPU3HAHUA U MCIIOTHEHMsA apOUTPa>KHBIX pelIeHM
JOJ/DKHBI CTaTh CUCTEMHbIe KOPPEKTUPOBKM TeX 3aKOHOMIATe/IbHBIX IIPOOE/IOB, KOTO-
pble OYAYT B Ha/jbHENIIEM CO3/JaBaThb HMPEMATCTBMA B VICIOTHEHUN COOTBETCTBYIO-
myx perternit. CrefiyeT OTMETUTD, YTO CYLIeCTBEHHBIM IIIATOM K ITOBBILIEHNIO (pak-
TIUYECKOTO YPOBHA UCIIOJIHEHNA CTAJI0 CO3/JaHMe B YKpauHe MHCTUTYTa YaCTHBIX VIC-
IIOJTHITEJIEl, TAK)XKe peann3yeTcs B paMKax cyfe6Hoil pedopMbl. Mbl HajieeMcs, YTO
M3MEHEHNA YIy4lIaTh Ka4eCTBO TPAaHCHALMOHA/JIbHOIO MCIOTHUTEILHOTO IpOoLecca
B YaCTU MCIIOJIHEHMsI apOUTPaXKHBIX pellleHNil. B COBOKYITHOCTY yKa3aHHbIe M3Me-
HEHNA CMEJI0O MOKHO Ha3BaTh Ha4yaJloOM HOBOTO YIYYIIE€HHOTO 9Tala HOPMAaTUBHOTO
PerynMpOBaHNA NMPU3HAHNA ¥ VCIIONTHEHNA PelleHNI MeXXTyHapOTHOTO KOMMepYe-
CKOTO apbuTpaxka B YKpauHe.

ITockonbKy IMpaBOOTHOLIEHN IO IPM3HAHNME M MCIIOMHEHNIO PEIIEHUI MEeXTY-
HAapOJJHOTO KOMMEPUYECKOTo apOuUTpaXka SABIATCSA MHCTUTYTOM TpPaHCHAIVOHAIb-
HOTO IIpaBa, a MMEHHO COBOKYIIHOCTBI0O HOPM HAIlIOHAJIbHOTO M MEXIYHapOLHOTIO
IIpaBa, PEryIMpYOIINX OFHOPOAHbIE OTHOIIEHNA IO NPUBENEHNA B MCIOTHEHME
pelIeHni MeXIYHApOIHBIX KOMMePYeCKIX apOuTpaxkel, 0O4eHb BaXHO 00eCreunThb
HaJIJIeKAI[YI0 IIPO3PavHOCTD Ipoliecca. Bce orMeueHHOe BbIlle OyHeT CrIoco6CTBO-
BaTh YIYYIICHNIO MMUJKA YKPAaUHbI KaK IPO-apOUTPaXKHOI IOPUCAUKIINN, Y COOT-
BETCTBEHHO OyJieT CII0COOCTBOBATh POCTY YPOBHS MHBECTULUI M MEX[yHAPOILHON
TOPTOBIN.
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YKPAUHA HA NOPOTE PEQOOPMDI
MPOLIECCYAJIbHOIO 3AKOHOAATEJIbCTBA, PEFYJINPYIOLWWEIO
NMPU3HAHUE N NPEAOCTABJNIEHUE PASPELLEHUA HA MPUHYAUTEJIbHOE
WCNONHEHUE MHOCTPAHHbIX APBUTPAXHbIX PELUEHUI:
CTAHET NYYLWUE NN KAK BCEFAA?

JImumpuit Mapuykoe, Auna Baracenko’”

[IpencraBbre cebe CIERYIOLIYIO CUTYaLuio. Bbl sB/seTech BIafenblieM MHO-
CTPaHHOTO IPEeANPUATHUA, BeAyIero OusHec, B TOM 4uCiIe, B YKpanHe. B xakoii-To
MOMeHT y Bac BosHMK/IM Tpo6/IeMbl ¢ BaimM yKpaHCKMM KOHTPAareHTOM, KOTOpPbIe
BIIOC/IACTBIUY BBIHYAMIN Bac MHUIIMMPOBATh apOUTpaXkHOE pasdypaTenbCTBO IPo-
TUB Hero 3a pybe>xoM (rae-Hnoyab B CTOKro/IbMe, HallpyMep) Ha OCHOBaHMY 3apaHee
COIIACOBAHHOJ CTOPOHAMY apOUTPaXKHOI OTOBOPKIL. BbI MHBeCTMPOBA/IM HOCTATOY-
HOe KONM4ecTBO (DMHAHCOBBIX U BPEMEHHBIX PeCyPCOB B 3TO pa3dMpaTebCcTBO, I pe-
3ymbratr Bac mopazoBas: apOUTpaskHbI TPUOYHA BbIHEC pellleHle B [0/1b3y Baruero
HpeRnpuATHA. 3aTeM B jiIle Bammx ONBITHENIINX YKPaMHCKUX IOPUANIECKUX CO-
BETHUKOB BbI cremmTe mockopee MCIOTHNATD 3TO pellleH)e Ha TeppUTOpum YKpan-
HbI, TIOCKOJIbKY MIMYII[eCTBO HO/DKHMKA HAXONUTCS MMEHHO 3[eCh. .. 11, CKOpee BCero,
TOJIbKO 371eChb OHO 1 HaxopuTcs. Kak pas, Ha JaHHOM 9Tane Bac MoxeT 0XujaTh MHO-
JKECTBO HEOXXV/JAHHBIX CIOPIIPY30B.

K mpumepy, mpeacTaBuM, 4TO B Pe3OTIOTMBHOI YacTy apOUTPaKHOTO pellle-
HIsL B II0/Ib3y Balero mpepgnpuaATys KOHeYHas CyMMa IIPOLIEHTOB, MOFIEXAIINX
B3BICKAQHMIO C OTBETYNMKA, He MocuuTaHa. [ MHOCTPaHHBIX IOPUCAMKIVIL 9Ta CHU-
TyaLVis IB/IAETCS BIIOIHE OOBIYHOI 11 TOHATHO. CBsA3aHa OHA C TeM, YTO MHOCTPAH-
Hble CyBl ¥ apOUTpakKHble TPUOYHAIIBI VICIONb3YIOT IPOLEHTDI, HAYMC/IsAeMble Ha
OCHOBHYIO IIPUCY)XX/EHHYIO CYMMY, B Ka4eCTBe, CBOETO POJia, «HaKa3aHUs pyOmem»,
TO €CTb KaK pbIYar, JUCHUIUIMHUPYIOLINIL OTBETYMKA Y CTYMY/IVPYIOLINIL er0 MaKCH-
MaJIbHO OIIePaTMBHO BBIIATUTD UCTILY IPUCY>KAEHHYIO B CBOIO IIOIb3y CYMMY: YeM
[O/IbIIIe OTBETYMK TSHET C PeaybHbIM JOOPOBOIBHBIM MCIIONHEHJeM BbIHECEHHOTO
IPOTUB HEro apOUTPaKHOTO (MM CyAeOHOro) pelleHns, TeM 6osnblie, B KOHEUHOM
UTOTe, eMy NpUAETCA 3aIUIaTUTh. B YKpanHe ke Takas IpakTMKa B KOMMEpPYECKMX
CIIOpax — KaK, COOCTBEHHO, I CaMa BO3MOXXHOCTDb Ha 3aKOHOZIAaTe/IbHOM YPOBHE — BCe
ellle OTCYTCTBYeT: IIPUCY>KAEHHAs CyMMa IIPONUCBIBAETCS B PEIICHNM 110 COCTOSHIIO
Ha JIaTy HEIIOCPeCTBEHHO BhIHECeHN pelllenys. VI 910 B my4ieM crydae. B HaMHO-
ro 6ojee pacIpOCTPaHEHHOM CiTydae NPUCY)XAaeMasi CYMMa OIpefe/seTCsl YKpanH-
CKJM CYZIOM IO COCTOSIHMIO Ha MOMEHT 0OpallleHNs UCTIIA C ICKOM.

OmnucanHas Bblllle Pa3HNIIA TIOAXOZOB IPUBOAM/IA K HEIIOC/IefOBATE/IbHOI IIpaK-
TIIKe YKPaMHCKIX CY[0B. B 4acTu crryuaeB oHM IpM3HaBasIM, TaK Ha3bIBaeMblit, “post-
award interest” ¥ IpYCY)Xa/Iy €TO 110 COCTOSIHUIO HA ATy BBIHECEHNS OIIpefie/IeHIIs
0 MIpU3HAHNM NHOCTPAHHOTO pellleHNs. Bo MHOTHX >Ke C/Ty4asx, TeM He MeHee, CybI

329 Imurpuit Map4yKoB, IapTHep, I71aBa NPaKTUKY paspewmenus ciopos AVELLUM, Auna Bracenko, ropuct
MpaKTUKK paspeutenus cnopos AVELLUM
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OTKAa3bIBaJIN B IPU3HAHNM MHOCTPAHHOI'O PelIeHNs B YACTY TAKUX IIPOILeHTOB. Takoit
IIOJIXOJ] OHY HOPOJ OOBACHSIN TeM, UTO, IPU3HaBas MHOCTPAHHOE pellleHNe B YKpa-
VIHE, OHJ He VIMEIOT NpaBa MEHATD CyTh TAKOTO PEIIEHNsA; B CBOIO OYepefib, CIUTAs He
MOCYNTAHHYI0 apOUTpaMy WM CYAOM CYMMY IIPOLICHTOB, HEKOTOPbIe YKPaWHCKIe
CYAbM, KaK OHV CUUTA/IM, MEHS/IM CyTb pelleHusA. MOXHO CKa3aTb, 4TO MOAOOHas
(HeCKOIbKO COMHUTEIbHAs) JIOTMKA Ipeolajjaia B MOAAB/IAIONIEM OOJIBIIMHCTBE
ClTy4aeB, KOIZIa IJIa pe4db O IPU3HAHMM B YKPaHe MHOCTPAHHBIX PEIleHNII C He 110-
CYMTAHHOI CYMMOIJI IIPOLIEHTOB (KaK IIPaBU/IO, TAKUMM MIPOLEHTaMM ObUIM MMEHHO
post-award interest).

Tem He MeHee, ¢ CyljecTBEeHHO 6oJiee cepbe3HOI Mmpobremoit B Havane 2017 T.
CTONKHY/JAaCh KOMIIaHMS, KOTOpas SABIAAETCA OfHMM U3 JIMAEPOB YKPaMHCKOTO
arpapHOro pbIHKA. Tak, CyJ ale/UIAIVMOHHOV MHCTAHIVM (OTMEHAS OIIpefereHIe
Cyga TIepBOJ WHCTAHIUM) IPMHAI HOBOE, KOTOPBIM IIOTHOCTBIO OTKAa3aa B
YOOBIETBOPEHMM XOJATaliCTBa 3asABUTENA O NPUSHAHUM M IPENOCTaBICHUN
paspellleHNs Ha NPUHYAUTEIbHOE VCIOMHEHNe Ha TeppuTopun YKpauHsl (dazee —
NpusHaxue U UCNONHeHe) PeleHNs Alle/UIALMOHHO KOJUIETUY apOUTPaXKHOTO Cyzia
MexxayHapomHOI opranusanuyu Toprosau sepaoM u kopmamu (GAFTA). Peus mma
0 B3BICKAaHMM C TOJDKHMKA MOPAfIKa 17 MUIIMOHOB JJO/IapOB, a TaK)Ke IIPOLIEHTOB Ha
3Ty CYyMMY, pacCuuTbIBaeMble IIOKBAPTaIbHO C JAaTbl HEMCIIOMHEHNS 0053aTeIbCTBa
¥ JIO JaThl MOJIHOJ OIUIATBHI BO3MEIEHNs YOBITKOB OTBETYMKOM. B cBOeM peleHnn
apOUTPBI He PACCUNTAIIN CYyMMY IIPOLIEHTOB, IIOCKO/IBKY JjaTa IIOJTHOI OIIaThI Ha TOT
MOMEHT 13BeCTHA He ObUta. HensBecTHa OHa 11 Ha CETOHSALIHMII IeHb.

[To MHeHMIO ame/UIALMOHHOIO CYAd, OH He JMMeeT IIPaBa CAMOCTOATENIbHO (M
C y4eTOM MHEHMsA CTOPOH) PAacCUMTHIBATH KOHEUHYIO CyMMY IpPOIIEHTOB, KOTOpasd
HOJJIEXUT OIUIaTe B COOTBETCTBUY C apOUTPAXKHBIM pelleHMeM, eCI/i B HeM OHa He
nocuyuTada. COOTBETCTBEHHO, 110 MHEHUIO Cyfiell, PACCMaTpMBABILUX [Ie/I0, OHY He
VIMeJIM TIpaBa IPU3HATD pellleHNe B YaCTU NMPUCYKAEHHbIX apOUTpaMy IPOLIEHTOB.
IIpy 3TOM, KOHKpETHO B NAHHOM Jiefie Cy[bU IOIIM ellfe fajblle, 3asgBUB, 4TO
JaCTUYHO (TO eCTh, 63 MPUCY>KAEHHBIX apOUTPaMyl IPOLIEHTOB) IPU3HATh pelleHNe
VM He T03BOJIAET INPOLECCYanbHbI 3aKOH. B mrore, cym OTKasan B IPU3HAaHUMU
MHOCTPAHHOTO apOUTPa’KHOTO pelleHNs IIOTHOCTbIO, IIPYMEHUB JTOBOJIBHO
U3BECTHYIO CBOell «6ecOpPMEHHOCTbIO» OTOBOPKY O IPOTHMBOPEUYMU IyOIMIHOMY
HMOPAJNKY, cofiepKamtyrocsl B Hplo-1TOpKCcKoil KOHBeHIMI. B cyxom ocTaTke, penieHne
Cy#ell B NAHHOM [ielie O3HadaeT, 4TO YKPauHCKUI CyJ He JaeT BO3MOXXHOCTHU
KPeUTOPY MOMYyYNUTh KaK CBOM 17 MWIIMOHOB [OJ/UIaPOB, TaK ¥ NMPOLEHTHl Ha HUX
TONIBKO JIMIIb IO TOV NMpMYMHE, YTO OH He BUJUT 3aKOHOJATENbHON BO3MOXXHOCTH
paccunTaTh MPOLEHTHI CAMOCTOATENIbHO (MM [JasKe C YIeTOM MHEHNA CTOPOH).

Kpome Toro, BO3HMKaeT MHOXKECTBO POOJIEM C IIPU3HAHMEM Y MCIIOTTHEHVIEM pe-
IIEHNII, B KOTOPBIX CyMMa JIO/ITA yKa3aHa B MHOCTPAHHOM BamoTe. Ha ceropnamnmit
TeHb, JelICTByIOWasA pefakiuyA [pakgaHCKOro IMpoIeccyanbHOToO KOfleKca YKpauHBI
(TTIK) - KOTOpBIil ABIAETCA OCHOBHBIM 3aKOHOJIATe/IbHBIM aKTOM, HMOCBSAIIEHHBIM
JAaHHOMY BOIIPOCY — 00s3bIBaeT HAIMOHAJIBHBIN CYJ yKa3blBaTh IMOMIEKAILIYI0 K
B3BICKAaHMIO CYMMY C IOJDKHVKA B HAIIOHAIbHO Ba/IIOTe YKPauHbIL, TO €CTh B TPUBHE.
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J1s KpenuTopa 3TO MOXKET 03HAYaTh BA/IIOTHBIE TIOTEPY B CBA3MU C BOMATUILHOCTDIO
Kypca rpuBHbL. [Ipy 3TOM, Ha IpaKTUKe Y MHOCTPAHHBIX IHBECTOPOB 3a4acTyI0 BO3-
HUKAJI BIIOJIHE CIIPABEeM/IMBbIIl BOIIPOC, HA KOTOPBIl OTBET OHY TaK U He IOTyYMIN:
IIOYeMy HeIIOCPENCTBEHHO B YKPAMHCKOM Cyie MO>KHO IIOIyYUTD pelleHue, Ipemyc-
MaTpuBaollee B3bICKaHVe NHOCTPAHHOI Ba/IIOTHL, 2 IIPU IPU3HAHUY MHOCTPAHHOIO
petenns (cyge6HOro Wiy apOUTPaKHOT0) B YKpauHe CyMMa K B3bICKaHMIO 00s13a-
TEIbHO JO/DKHA [1€PeCUNTHIBATLCSA B IPUBHY?

K cuacTpio apOuTpaskHOTO cO00IIecTBa YKPAaUHbI 1 BCEX, KOTO MOTYT KOCHYThCA
nopo6HbIe MPOO6ENbl U CIOPIPU3BI B IPABOBOM IO/l NPU3HAHMSA M VCIIOTHEHUS
pelleHni MHOCTPAHHBIX apOUTPAKHBIX CY/I0B, YKpayHa ceifdac HAXOUTCS B IIpoliecce
cynebHoit pedopmbl. Ha paccmorpenun Bepxosnoit Pappl Ykpamnbl HaxopuTcs
3aKOHOIIPOEKT Ne6232, COCTaBHOM YaCThl0 KOTOPOIO ABJIAETCA, B TOM 4MCIE, HOBBIN
npoekT IpaxxaHckoro nporeccyanbHoro Kopekca Ykpannsl (IIpoekr I'TIK). ABTops
ITpoekra TITIK He o06OIUIM CTOPOHON HEKOTOpbIE CYIECTBYIOLIME HMPOOIEeMBbI
mpolecca MpU3HAHUA U UCHOMHEHVS PellleHNIT MHOCTPAaHHBIX apOUTPaXKHBIX CY0B
U OTpasuIM BapMaHThI ux peueHuit B Tekcte Ilpoexra I'TIK. ABTopckmit cocras B
L[eJIOM IIepecMOTpesl MOAXO/, K HAIIOJIHEHNIO COOTBETCTBYIoIIero pasgena IIpoekra
I'TIK: ecin B petictByromeM ITIK mpaBwia mpusHaHMA M MCIOTHEHUA pelleHMI
MHOCTPAHHBIX U MEXJIYHApPOAHBIX apOUTPKHBIX CY[OB OTHECEHBl K 00LINM
IIpaBWIaM IPU3HAHUA M MCIONHEHNSA pellleHniT MHOCTPaHHbBIX CYHIOB, TO B [IpoekTte
I'TIK mpepnaraercss pasgennTb MpoOLeAypbl IPU3HAHMUSA M MCIONHEHNA PpelleHM
MHOCTPAHHBIX CY[IOB, MEKAYHAPOAHbBIX apOUTPAXKHBIX CY/IOB, a TAK)XXe TPETENCKMX
CYHOB, 0TOOpaXkast TAKMM 00pa3oM HIOAHCHI KaXKIO0il 113 IIPOLIEAYP.

Yro KacaeTcs HEIOCPEACTBEHHO cofiepKaTe/lbHbIX m3MeHeHmit, IIpoexr ITIK
afipecoBas MpobieMy MpU3HAHUA M VICIIOTHEHVsI apOUTPAXKHBIX PelLIeHMil, B KOTO-
PBIX IPUCYXXIEHBbI, HO He nocunTanbl npoueHTbl. Cornacho Ilpoekry ITIK, ecnn B
MHOCTPAHHOM apOMUTPa)XHOM pelIeHMM IpefyCMOTpeHa OIUIaTa IIPOLEHTOB WU
IIeHM, KOTOpble HAUNC/IAIOTCA B COOTBETCTBUY C YC/IOBMAMY, YKA3aHHBIMU B TAKOM
pellieHNH, B CBOeM OIlpefie/IeHNN O IPU3HAHNN VM IPEfOCTAB/IeHN) pa3pelleHns Ha
VCIIO/IHEHMe TAKOTO PelleHN Cyll YKa3bIBaeT, YTO COOTBETCTBYIOLINE IIPOLIEHThI M/II
HeHs HAYMC/LAITCA [JO MOMEHTA MCIIOHEHMS pelleHNsA C yIeTOM HAeNICTBYIOLIEero
3aKOHOJIATEIbCTBA, PETy/IMPYIOLIEero TaKoe HadlCIeHue.

OxoH4YaTe/nbHasA CyMMa IIPOLIEHTOB (IIEHNM) B TAaKOM CTydYae pPacCUMTBIBACTCA II0
IIpaBIIaM, OIIPefie/IEeHHBIM B PeLIeHNM CY/ia, OPraHoOM (JIMIIOM), KOTOPbIiL (KoTopoe)
OCYILIeCTB/IAeT IPUHYANUTEIbHOE UCIIOJIHEHNE pellieHns cyna. IIpu aTom, Takoit pac-
4eT MOXKeT OBITh 06)Ka/IOBaH HECOITIACHOI CTOPOHOIL B CyeOHOM HOpsIKe.

Agropsr IIpoekra I'TIK Takke o6paTunm BHUMaHMe Ha IPOOIEeMy KypCOBBIX
pasHuI. B yacTHOCTY, OHM NPERYCMOTPENN, YTO €C/IV B MHOCTPAHHOM apOUTpax-
HOM pellleHNY CyMMa B3bICKaHMA YKa3aHa B MHOCTPAHHOI BaTioTe (MM Ba/lTIOTAX), B
CBOEM OIIpefie/IeHNN CYJ] YKa3blBaeT CYMMY B3bICKaHIA B BAJIIOTE, YKA3aHHOI B TAKOM
pewenyn. Bmecte ¢ Tem, IIpoexT I'TIK Takke mpefocTapseT KpeguTOpy IpaBo, ecin
OH B IIPUHIIMIIE COYTET 3TO HEOOXOAMMBIM, OIPOCUTD CYJ YKasaTh CyMMY JIO/ITa B
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HAI[IOHA/IbHOI BaJII0Te YKpauHbI 1o oduipmanbHoMy Kypcy HanmonanpHoro 6anka
YKpauHbI 10 COCTOSTHMIO Ha JIEHb BRIHECEHNSA CBOETO PELICHMA.

Eme ogHMM MOMTOXXUTENBHBIM IOIIONMHEHNEM K NPOLefype NPU3HAHUA U MCIION-
HeHVSI MTHOCTPAHHBIX apOUTPaXXHBIX PEIIEHNUIT CTaI0 YeTKOEe M OJHO3HAYHOEe 3aKpe-
wienue B [Ipoekte I'TIK BO3MOXXHOCTI BO30OHOBUTD TPEX/IETHUI CPOK /IS TIOAAYN
3asBJIeHMs O NPM3HAHUM M VICIIOJTHEHUM apOUTPaXKHOTO peleHMs. Takas BO3MOX-
HOCTb IIPEyCMOTpEHA IIPM YCTIOBMM, KOHEYHO K€, YTO CY/I IPMU3HAET, YTO TAKOW CPOK
OB IIPOIYILEH 10 YBa>KUTE/IbHBIM IIPUYNMHAM.

Cpenu mpo4ymux HOBILIECTB, IpencraBiaeHHbIX B IIpoexte I'TIK, mMoxHO Taxke
BBIJIEJINTD TO, YTO 3asIBJICHVS O IPU3HAHUM ¥ MICIIOMTHEHVM MOXKHO OyZieT IOfjaBaTh B
3/1eKTPOHHOM Bufie. KpoMe TOro, 3as1BJIeHNsA O IPU3HAHNUY Y MCIIO/THEHUM IHOCTPAH-
HBIX apOUTPa’KHBIX PelIeHNiT OyAeT pacCMaTPUBATh MCK/IIOYUTETBHO ATIeTUIALOH-
HbI1 cyn ropopa Kuea kak cyn nepoit mHcTaHiym. O6)XanoBaTbh Takoe pelleHye
MOXKHO OyfieT B aneJULALMIOHHOM Iopsifike cormacHo mpasuitaM IIpoekra I'TIK. Tlo
HallleMy MHEHMIIO, TAKOe CY>KeHNe I0PUCAUKIINN Ha pacCCMOTpPeHMe TOTO0OHBIX 3as1BIe-
HII MOXKET 3HAYUTEIbHO YYYIINTD Ka4eCTBO IIPOLeCCa pACCMOTPEHMA, IOCKOIBKY Y
Cyzell HOABUTCA CIlelaIn3als Ha pacCMOTpeHNe TaKux 3asajennit. C gpyroii cto-
POHBI, €CTb U OITACEHNI S, CBA3aHHbBIE CO 3HAYUTENbHBIM yBe/IMYEHNEM HaIPy3KHI Ha Cy-
IeOHBIN KOPITyC ATIe/ULALIOHHOTO cyAa roposa Kuesa, 4To MOXXeT IpsAMO MOBIMATD
Ha CPOKJ paCCMOTPEHVS KaK 3asBJICHNI O IIPM3HAHNUM U UCTIONTHEHUY apOUTPasKHBIX
pelIeHnii B YaCTHOCTH, TaK M OCTA/IbHBIX KaTeropuil fien B LenoM. V nmocnennee, o
4eM C/IeflyeT YIOMSHYTb B KOHTEKCTe 0OCY>KIaeMbIX B 9TOJI CTaTbe HOBOBBEJICHNIA,
3TO HpolLeAypa f0OPOBOIBHOTO UCTIONMHEHNU S apOUTPAXKHOTO PEeLIeHNsI O B3bICKAaHWUN
JIeHeXHBIX CpeAcTB. JlaHHas Hmpoleaypa MO03BOJAET JOOPOCOBECTHOMY JO/DKHUKY
CaMOCTOATEIBHO OOPAaTUThCA B CYJ| C 3asIBJICHNEM O IIPU3HAHUY ¥ VICIIOTHEHUN ap-
OuTpakHOro pereHus. [IpenMyiecTBoO Takoi MPOLefypbl 3aK/II0YAETCS B TOM, YTO
3asBJIeHMe JO/DKHO OBITh PACCMOTPEHO Ha IMPOTsDKeHuu 10 {Hel ¢ MOMEHTa ero Io-
fa4y B Cyj U 6e3 BBI30Ba CTOPOH.

Ha ceropHsAmIHMIT TeHb OPUANYECKOe COOOIECTBO YKPauHbI HafleeTcsl Ha TO, YTO
nporuosupyemble n3MeHeHys B I'TIK B uacTy Ipu3HaHMA M MICIIOJTHEH M MTHOCTPAHHbIX
apOUTPaXHBIX pelleHnit OyAyT IPUHATBL B CKOpOM BpeMmeHu. V mpecioByroe
nouaTue “arbitration-friendly jurisdiction”, koTopoe MHOIMMU yrmOMuHaeTCs HpuU
KOKIOM YZOOHOM CjIydae, OIATb aKTyaJbHO — TaKue M3MEHEHMs JielICTBUTEIbHO
MOTYT Cfie/laThb YKpauHy Ha IIOpAROK Oosee OMaronpyATHON IOPUCAUKIMEN IO
OTHOIIIEHNIO K apOUTpaxy.
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WRONG ARBITRATION CLAUSE CAN
BRING IN WINNIHG AWARD LIE WASTE

Nikolay Melnykov, Alexander Chebotarenko®®

As we know, foreign economic activity is governed by international law and
national laws of states involved in such relationships. Sometimes in international
trade contentious situations occur which require prompt and impartial resolution.
Thus, international arbitral tribunals have become basic and universal mechanism for
resolving such conflicts.

One of the main difficulties of settling international trade disputes is that even after
the actual decision by the court in favor of the plaintiff; there is no firm guarantee of
compulsory recognition and enforcement of the decision.

That an international commercial arbitration award has been completed, it is
necessary to recognize and execute the same in due course in the appropriate court of
the State where the respondent is located.

The Perfect Form of Arbitration Clause

Which of arbitration clauses is correct one can often determine once the arbitra-
tion in accordance with such clause is open. The reservation that is best suited for the
contract as a whole, may be not the best when it is used in a particular dispute.

The ideal form of an arbitration clause does not, in fact, exist, but there is the correct
form, which guarantees the expected result when adverse legal consequences are there.
However, which clause is wrongly composed and not enforceable one should under-
stand before writing such a clause.

The main purpose of the arbitration clause is to establish an unambiguous choice
of the parties for the arbitration procedure in dispute resolution and to set an effective
mechanism for the implementation of this option. No need to specify in the arbitra-
tion agreement unnecessary details of the arbitration process, which will be indicated
in the course of the dispute or which may be adopted by the arbitrators themselves.
Correctly composed arbitration agreement should avoid both extremes.

The arbitration clause should be fairly short, non-conflicting, clear and consistent.

Elements of Arbitration Clause

Using a list of specific questions is the best way to set and check whether all the
required elements are present in the composition of the arbitration clause.

Among the basic list of issues to consider when drafting an arbitration clause,
you can specify the following elements, which can be divided into groups: essential
elements: type of arbitration (including the correct name of institutional arbitration,
if the parties choose this); range of disputes referred to the arbitration; the place

330 Nikolay Melnykov, Partner, Interlegal, Law firm, MNI, LMAA & GMAA member, melnykov@interlegal.com.ua
Alexander Chebotarenko, Senior Lawyer Interlegal, Law firm, chebotarenko@interlegal.com.ua
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of arbitration (arbitration clause in ad hoc); Elements which are desirable and
recommended in the arbitration clause: the number of arbitrators, their nationality and
qualification requirements; the law applicable to the merits of the dispute; language
of the proceedings; the law applicable to the arbitration agreement; Items that may be
present in the arbitration clause, depending on such factors as the specifics of the contract,
the relationship of the parties and the type of arbitration — the rules of procedure;
powers of arbitrators to resolve disputes fairly or as amiable (possibility to deviate
from the law); other matters (clauses on excluding challenging the award, order of the
distribution of the arbitration costs, etc.).

Recommended Arbitration Clauses (examples)

An international commercial arbitration Court at Ukrainian Chamber of
Commerce and Industry recommends to plug in a contract next arbitration clause:
“Any dispute, controversy or claim arising out of or relating to this contract, or the
interpretation, execution, breach, termination or invalidity thereof, shall be settled
by the International Commercial Arbitration Court at the Ukrainian Chamber of
Commerce and Industry in accordance with its Rules”?*!

London Court of International Arbitration (LCIA,) recommends: “Any dispute
arising out of or in connection with this contract, including any question regarding its
existence, validity or termination, shall be referred to and finally resolved by arbitration
under the LCIA Rules, which Rules are deemed to be incorporated by reference into
this clause”?*

International Chamber of Commerce, Paris (ICC): “All disputes arising out of
or in connection with the present contract shall be finally settled under the Rules of
Arbitration of the International Chamber of Commerce by one or more arbitrators
appointed in accordance with the said Rules”?*

London Maritime Arbitrators Association (LMAA): “This contract is governed
by English law and all disputes arising under or in connection with it shall be referred
to arbitration in London. Arbitration shall be conducted in accordance with one of
the following LMAA procedures applicable at the date of the commencement of the
arbitration proceedings”***

The Situation in Ukraine

On International Commercial Arbitration Act of Ukraine contains a single
requirement on the form of an arbitration clause - it must be concluded in writing. Ar-
bitration clause is deemed to be concluded not only by signing the document, but also
by exchange of letters, telex, telegrams or other means of communication that secure

31 Arbitration clause recommended by the international commercial arbitration court at the UCCI for including
into foreign economic contracts, http://www.ucci.org.ua/arb/icac/ru/clause.html

332 London Court of International Arbitration (LCIA) recommended clauses, http://www.lcia.org/Dispute_
Resolution_Services/LCIA_Recommended_Clauses.aspx

333 International Chamber of Commerce, Paris (ICC), standard ICC Arbitration Clauses, http://www.iccwbo.org/
Products-and-Services/Arbitration-and-ADR/Arbitration/Standard-ICC- Arbitration-Clauses/
334 The London Maritime Arbitrators Association, arbitration clause, http://www.lmaa.org.uk/lmaa-clause.aspx
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the existence of such an agreement. The parties’ reference to an arbitration agreement
in another document is also deemed to be arbitration agreement.

With an unclear arbitration clause in a contract, the International Commercial
Arbitration Court (ICAC) at the Ukrainian Chamber of Commerce and Industry
(UCCI) acknowledges its competence on condition that a plaintiff, putting an action
in the Arbitration court, asserts that parties meant consideration of dispute in ICAC at
the UCCI, and a defendant in his arguments, though having traversed the claim, does
not deny the competence of ICAC at the UCCL

On International Commercial Arbitration Act of Ukraine provides that an
arbitration clause that is a part of a contract shall be construed as an agreement in-
dependent of the other terms of the contract. The decision of the arbitral tribunal
that the contract is null and void shall not entail invalidity of the arbitration clause by
operation of law.

If disputes arising from the contractual relationship are resolved, an arbitration
clause binds only parties who have signed a contract. In this regard, the validity of an
arbitration agreement may be questioned in case of improper agreement on assign-
ment of contract or cession, that is, when rights and obligations, or just claims under
the contract are assigned. According to Art. 197 of the Civil Code of Ukraine assign-
ment of claims from the creditor to another person is permitted if it is not contrary to
law or contract or if the claim is not related to an individual creditor.

Mistakes at Arbitration Clauses and their Consequences

Practice shows that the main reason of the invalid arbitrational clauses is inatten-
tion and negligence at their conclusion. As a result arbitration clause is to be deemed
null and void and as a rule the dispute will be considered at the place where defendant
is located.

The most common mistake made in an arbitration clause is the incorrect name of
the arbitration body empowered to resolve the dispute.

In a case which was considered by Commercial court of Odessa Region, the defen-
dant objected to the proceedings as under the terms of agreement all disputes should
have been considered by the Moscow International Court of Arbitration. However the
claimant provided documentary evidence that arbitration court with such a name did
not exist (the correct name of the arbitration — Arbitration Court of Moscow). The
court decided that the arbitration clause was null and void and did not entail any obli-
gations. In another case the parties set London Chamber of Commerce as the place of
arbitration, obviously having in mind the London Court of International Arbitration.
The court also recognized the arbitration award as void and null.

Another common mistake is an agreement that all disputes will be solved in
arbitration according to the legislation of a particular state. In particular, in the case
which was solved by the Commercial court of Lviv region, the arbitration clause read
as follows: “Disputable issues shall be resolved in arbitration according to the effective
legislation of Ukraine and Poland” In its decision Commercial Court pointed out that
the parties did not agree on the place of arbitration, in particular, they did not choose
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the specific arbitration institution and this prevents enforcement of the arbitration
clause.

It is worth noting that if despite of the abovementioned mistakes the arbitration
tribunal takes a case to proceedings, the decision of such arbitration may be reversed
by the state court at the request of the defendant.

In particular, Shevchenko District Court of Kyiv reversed the decision of the Inter-
national Commercial Arbitration Court at the Ukrainian Chamber of Commerce and
Industry (ICAC at the UCCI), as the arbitration clause referred parties to the Arbitra-
tion Court at the Chamber of Commerce in Kyiv.

In addition, the court may also reverse the decision of the arbitration, if arbitration
fails to comply with or violate the terms of the arbitration clause. For example,
Shevchenko District Court of Kyiv reversed the decision of the ICAC because of the
parties’ failure to comply with requirements on preliminary negotiations as a compul-
sory condition for resolving a dispute in arbitration. The position of the trial court was
supported by the appeal and cassation instances.

Conclusions

Thus, the shortcomings of arbitration clause may not only lead to the nullity of such
clause, but also to the subsequent reversal of the decision of the arbitration. As a result,
the parties lose time and money spent on trial in arbitration. Therefore, we strongly
encourage you to avoid negative consequences contact the professionals at the stage of
contracts conclusion.
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APECT UMYLLEECTBA HEPE3ULEHTA MPU UCMOJIHEHUW PELUEHUNI
MHOCTPAHHbIX CYA,0B U APBUTPAXKEW B YKPAVHE

Hamanva Mupownuuenxo,

Anena ITmawenuyr*

Y4acTiie B MEXIYHapOIHBIX TOPTOBBIX OTHOLIEHNAX HeceT B cebe psji PUCKOB,
[JTaBHBIM U3 KOTOPBIX AB/IAETCSA FApaHTU HaJJIe>KAll[eTO BHIOJTHEHM I KOHTPareHTa-
MI-Hepe3UIeHTaMy B3STHIX Ha ce0s1 00513aTebCTB.

Hepenxo psa paspelleHus CHOPHONM CUTYyallMM M 3allUThl CBOMX 3aKOHHBIX
VHTEPECOB KPeJUTOP BBIHYXKAEH O00pallaThbCs B MEXIYHAPORHBI KOMMepPYeCKMUil
apOUTpaX MM MHOCTPAHHBIN cyA. OfHAKO JlaKe eC/y JIello Pa3pelieHo B MOJIb3Y
Kpe#MUTOpa, IO-HACTOAIEeMYy TePHUCTBIM ITyTb CTAHOBUTCA Ha CTafMM MCIOTHEHUA
MPUHATOTO pelleHN .

Ha npaxTuke yyacTHMKM MeXAYHapOZHBIX KOMMEpPYeCKMX OTHOIIEHMUII 4acTo
CTAJIKMBAIOTCS ¢ Mpo61eMoli, KOrja MO/DKHMK OTKAa3bIBaeTCs TOOPOBOIBHO
BBINIOTTHATD TpPeOOBaHMSA MHOCTPAHHOTO Cyfja WIM apOuUTpaxka, M3/IOKEHHBIE B
OKOHYATeJIbHOM pelleHnn. [JO/DKHMK IOMTHOCTBIO WUTHOPUPYeT TOT (hakT, 4YTO
pellleHre ABAETCA OKOHYATebHBIM, BCTYHNM/IO B 3aKOHHYIO CUIY M HOIJIEKUT
He3aMeIINTEeTbHOMY MCIIONIHEHVIO C €r0 CTOPOHBI. Takas CUTyalysl BBIHYXKZAeT
KpeAUTOpa MHUIMMPOBATh B3bICKaHNe NPUCYXIEHHBIX CYMM B IPUHYAUTETbHOM
HOpsIIKe TI0 MeCTY PerucTpalyy AO/DKHUKA, TMO0 MO MeCTy HAaXOXKHEHWS ero
UMYIeCTBa.

Teorpacdms momcka akTMBOB U IOPUCAMKIMIT /I OCyLiecTBIeHUs 9PQeKTnB-
HOTO B3bICKaHN JHOCTATOYHO IIMpoka. Kak cBupeTe/NbCTBYeT cyfeOHass IpaKTuKa
HOC/IeNHNX JIeT, YKpauHa sB/IAeTCS OfHOI M3 CTPaH, pacHolaralonux 6/1aronpusr-
HBIM IOpUAMYECKMM KJIMMATOM B YacTM NPU3HAHUA U UCIOTHEHMS pelleHMII MHO-
CTpaHHBIX CY/IOB ¥ apOUTpakell Ha CBOEI TEPPUTOPUIL.

9TOMY CIIOCOOCTBYET TO, YTO YKpamHa siBysercs yuactHuneir Kousenunn OOH
O NPM3HAHUY ¥ TIPUBEIEHNN B VICIIOTHEHME MHOCTPAHHBIX apOUTPaXKHBIX pelleHni
1958 1., a TakKe CTOPOHON psAfa ABYCTOPOHHMX MEXAYHapOAHBIX JJOTOBOPOB O
[IpaBOBOJ MOMOIIM B TPaKAAHCKMX M/VMIM YTONOBHBIX Je/NaX, 3aKIIOYeHHBIX, B
TOM 4JIC/Ie C TAKUMMU CTpaHaMy, Kak: [lonbiia, Mongosa, bonrapus, Ipysus, CIIA,
Kurait, Typuusa, Wranusa, Ipenus, JIutsa, Jlareus, Sctonusd, Kunp, Ilanama un gp.
Kpome Toro, HOpMbl HallIOHA/IbHOTO 3aKOHOAATe/IbCTBA NMPAMO IpeJycMaTpUBAIOT
[IpaBO KpeguTopa MHUIMUPOBATh NPOLefypy IpU3HAHNUA U UCIIONHEHUs pelleHNnit
VMHOCTPAHHBIX CY[eOHBIX 1 apOUTPAKHBIX OPraHOB, B YaCTHOCTH, MEKIYHAPOLHOTO
KOMMepYecKoro apouTpaxa, B YKpanHe.

335 Haranps MUpOLIHMYEHKO, acCOLMIPOBaHHbII mapTHep Interlegal, MexxaynapopHas opuandeckas cryx6a
ITpesupent WISTA Ukrainian, myroshnychenko@interlegal.com.ua, Anmema Ilramenwyk, iopuct, Interlegal,
MexayHapoaHas opyuandeckas cmyx6a, ICS Member, LL.M. IMO IMLI, ptashenchuk@interlegal.com.ua
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OOt TOPAIOK NPU3HAHNA U VICTIOTHEHNS PelIeHNiT MHOCTPAHHBIX CYIOB I
apOuTpakeit B YKpanHe 110 MeCTy HAXOXK/IE€HI A MMYINECTBA JO/LKHIKA

PaccmoTtpenne fern o mpyu3HaHMM U ICIIO/THEHNM PeLIeHNIT MHOCTPAHHBIX CYHOB 1 ap-
OUTpaskell OCYIeCTBIIIETCS B paMKaX IPaXKaHCKOTO CYAOIIPOU3BOACTBA CyAaMu 001eit
OPUCIMKIVY YKpanHblL B coorBeTcTBMM C 4. 1 €T. 391 IpaskaHCKOro mporeccyanbHOTO
KofieKca YKpaVHBbI CPOKM IIPEIbsAB/IEHNsA PellleHNsI MHOCTPAHHOTO CY/a WK apouTpaxa
K IIPYHYANTEIbHOMY MCIIOJTHEHNUIO — 3 TOfla ¢ MOMEHTA, KOITIa TAKOe pellieH)e BCTYIINIO
B 3aKOHHYIO CWTY, U IIPY YC/IOBUY, YTO OHO IIPORO/DKAET OBITh [eJICTBUTEIBHBIM IIO CO-
CTOSIHMIO Ha IaTy MHULIMMPOBAHNA IPU3HAH M MCTIONHEHNA Ha TEPPUTOPUY YKPaVHBL

Crarbsa 392 Ipa)KHEaHCKOTO IPOLecCyaJbHOTO KOJeKca YKpalHbl, HapsALy C BO3-
MOKHOCTDBIO MHUIIMMPOBAHUS COOTBETCTBYIOLINX IIPOLEAyp 0 MeCTy HaXOX/IeHNA
IO/DKHIKA, TaKOKe IPeflyCMaTpyUBaeT MPaBo KPeAUTOpa 00paIiaThCcs B CY/Abl YKpaMHbI
3a IPU3HAHUEM U UCIOTHEHVIeM HOCTPAHHbIX CyIeOHBIX ¥ apOUTPaKHBIX pelleHMI
[0 MeCTy HaXOXX/JeHMs MMYILIecTBa JO/DKHUKA Ha TEPPUTOPUN YKPAMHBI, €C/IU CaM
TOJDKHUK Ha TeppUTOpUN YKPAaMHbI He HAXOAMUTCS, TO €CTh AB/IAeTC Hepe3UIeHTOM.

Kak mokaspiBaeT IpaKTyKa, TAKUM MMYIIECTBOM MOTYT OBITb OOBEKTBI HEBU-
XVMMOCTH, MHQPACTPYKTYPbI, TPAHCIIOPTHBIE CPEACTBA, B TOM YNMC/Ie MOPCKIE CYAia,
TPY3bl, CbIpbe, MHbIe aKTUBbI. [Ipy 9TOM, ec/iit B OTHOILEHNY HEfIBVYKMMOTO MMYIIle-
CTBa JJO/DKHMKA TpebyeTcs MOATBep)KAeHMe (pakTa ero rocyiapCTBEHHOI perncTpa-
LMY, TO B OTHOLIEHUN JBVDKMMOTIO — JJaJKe €0 BpeMeHHOe HaXOXX/IeHNe Ha TeppUTO-
pyy YKpauHbI IPU3HAETCS CYlaMy JOCTAaTOYHbIM OCHOBAHMEM JI/IS IPUHATHA [iefIa O
HPU3HAHUY U VICTIOTHEHUM PEeIIeHNs MHOCTPAHHOTO Cyfia WM apOuTpaxka K Ipous-
BOZCTBY. [/TaBHas 3ajja4ya 3asABUTENA — JOKA3aTh (PAKT HAXOXK/IEHUA TAKOTO MMYILje-
CTBa B COOCTBEHHOCTH JIO/DKHMKA.

B Haert mpakTuKe ObUIO OKa3aTeIbHOE JIETI0, B KOTOPOM 3asIBUTE/Ib, NIHOCTPAHHBII
Tpeiiziep, obpaTmics B VnpudeBckmit ropopickoii ¢y OmeccKoit 0671acTy ¢ XOaTaiicTBOM
O TIPU3HAHUM ¥ MCIIOJIHEHNN psAfia pelennit apourpaxa FOSFA npotus nnoro Hepesu-
menTa. ITporenypa npusHaHMA U UCIONHEHUs OblIa MHULMKMPOBAHA MO (aKTy AKOOBI
HAXOXX/IEHN:A Ha TepPUTOPUM YKpPaMHBI UMYILECTBA HO/DKHIKA — IPYy3a, IepeBO3Ka KOTO-
pOro B MOPCKOI1 HOPT V/Ib1ueBCK OCYIIeCTB/IANACh HA OCHOBAaHNM KOHOCAMEHTA.

CcblTasch Ha JaHHbIe KOHOCAMEHTOB, 3asBUTEIb IBITAICS 000CHOBATh HATMYME
IpaBa COOCTBEHHOCTM MO/DKHMKA HA JAHHBI IPY3 M MHULMUPOBAN apecT rpysa.
B meiicTBUTE/NbHOCTH, TPy3 IpMUHANIEXKAN TpPeTbeMy NIy, y KOTOPOrO Iepef
3asgBUTe/IEM He ObUIO HUKAKUX 00s3aTeNbCTB, M KOTOPbII He MMeT HUKAKOro
OTHOIIEHMIT K apOouTpakHbIM mpoueccam B FOSFA. 3a 3ammTolt CBOMX HapyIIEeHHBIX
IpaB, OPUTMHAJIbHBII IPY30B/Iajiesiel] 00paTUICs K HAIIVM CIIel[a/IIICTaM, KOTOpbIe
JOoKa3amM Cymy OTCYTCTBME IIpaBa COOCTBEHHOCTM J[O/DKHMKA Ha apecTOBAaHHOE
Mac/o ¥ He3aKOHHOCTb TaKOro apecrta. [pys ObUI 0CBOOOX[EH, 3asSBUTEII0 OBLIO
OTKa3aHO B IPU3HAHUY U MUCIIOJHeHMN peureHnit apobutpaxka FOSFA B Ykpanne B
CBA3M C OTCYTCTBUEM UMYIIECTBA B COOCTBEHHOCTH TO/DKHMKA.

Taxue He3aKOHHbIE [eVICTBYA 3asIBUTEJIA B OTHOILICHNM MMYLIeCTBA TPEThUX JINIL —
3aKOHHBIX COOCTBEHHUKOB JJAIOT M IIPaBO TPeOOBATh IIOTHOTO BO3MeIIeHIs yOBIT-
KOB, IIOHECEHHDIX B CBA3! C HE3aKOHHBIM apecToM MMylecTtsa. Ecin aTo mocraska
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TPy3a, TO K TaKUM YOBITKAM MOTYT OTHOCUTBCS: 3aTPaThl HA XpaHEHIe, JeMepemK,
pacxoppl Ha IepeBajIKy, YOBITKM, CBs3aHHbBIE C IOpYEil MU 3afIep>KKOil MOCTaBKA
Tpy3a, MHbIE JOIOTHUTE/IbHbIe PACXO/bI 3AKOHHBIX COOCTBEHHUKOB.

Apecr NMylleCTBa JO/DKHNKA KaK MHCTPYMEHT BO3[EeCTBIA

B paMKax mpusHaHMA M MCIIOJTHEHS PELLIeHNIT MTHOCTPAHHbIX CYHOB 1 apOuTpaxe
B YKpamHe, MMYILIECTBO [O/DKHMKA JCIIONb3YeTCA KpeouTopaMu B KadecTBe
[JTABHOTO MHCTPYMEHTa BO3JelcTBUA. B cooTBeTcTBUM C 4. 1 CT. 394 IparkgaHCKOTO
MIPOLIECCYaZIbHOTO KOfleKCa YKpauHBl Cyh II0 3asBJA€HMIO JIMIA, IIOAAIOIIETO
XOfIaTaliCTBO O TPENOCTaBIEHNN pa3pelleHNsA Ha IPUHYAUTE/IbHOE MCIIOTHEHNE
pelleHNs MHOCTPAHHOIO CyZ[a, MOXKET INPUHATh NPeNyCMOTPEHHbIE HACTOAIIVMM
Kopekcom Mmepnl obecniedenus ncka. ObecredeHne ¥McKa JOIYCKAaeTcss Ha /M000I
CTafiyyl PAaCCMOTPEHMA TaKOTO XOflaTaliCTBa, €CY HEIPUHATHE 3alIPALIBAEMbIX Mep
MOJKET 3aTPYAHUTD VN CLie/IaTh HEBO3MOXKHBIM VICIIONIHEHNE PEeIIeHNs CyTa.

B wactHOCTH, cormacHO 4. 1 cT. 152 Ipa)KZaHCKOrO NIpOLeCCyaJbHOTO KOfieKca
YKpanHbl UCK obecriednBaeTCsl HaJIOKEHNEM apecTa Ha MIMYIECTBO MM IeHe>KHbIe
CpenCTBa, IpMHAJIEKaIlJe OTBETYMKY U HaXO[ALMECA Y HETO VUM Y OPYTUX JINII,
3aIIPeTOM COBEPLIATh ONpEMeTeHHbIE EMICTBUA.

Ha mpaxTuke, Ipy pacCMOTPEHUM TTOZOOHOTO POfia Jie/l CYAbl PYKOBOJCTBYIOTCS
ITocranosnenuem Ilnenyma BepxoBHoro Cyma Ykpamubsl Ne9 oT 22 pexabps
2006 roma «O mpaKTuKe NPUMEHEHMA CyZaMM TIPaKJAHCKOTO IIPOLIeCCYalTbHOIO
3aKOHOJIaTeIbCTBA IIPY PACCMOTPEHNN 3asB/IeHMIT 06 obecredeHny ucka». CormacHo
yCTaHOBJIEHHBIM [I7IeHyMOM IIpaBMIaM, B PaMKax 3asBJIeHUSA 00 apecTe, KaK Mepbl
obecredeHns, 3aABUTEIb B IOATBEP>K/eHIE CBOMX TPeOOBaHNIT JOIKEH:

o IPENCTABUTD CYyHY JOKa3aTe/IbCTBA TOTO, YTO MEXKIY CTOPOHAMU JI€/ICTBUTENID-

HO OBUI CIIOP ¥ CYLIECTBYET peabHas yrpo3a HENCIIOTHEH VN 3aTPYySHEHNA
VICIIO/THEHVS1 OKOHYATe/IbHOTO PeIIeHNs Cyfa WK apouTpaxka, KoTopoe OblIo
BBIHECEHO B paMKaX paspelleHNs COOTBETCTBYIOLIETO CIIOpPa;

e IIPENOCTABUTH CYAY HAHHBIE O GAKTUIECKOM JJODKHIIKE;

o IOATBEPAUTb COPAa3MEPHOCTb CBOMX TpeOOBaHMII 3aIpallBaeMoil Mepe

obecriedeHNs B BUJie apecTa UMYILEeCTBA JO/DKHUKA.

Co cBOell CTOPOHBI, CY[, OLIEHMBAET IIpeficTaB/IeHHbIe JOKAa3aTe/IbCTBA, YUNTbIBAET
(dakT HaxOX/IeHNUs 0600 MHOTO MMYIECTBA WV OTKPBITBIX OQHKOBCKMX CYETOB
TOJDKHMKA Ha TEPPUTOPUM YKPaMHBI, a TAaKKe IPMHMMAeT BO BHMMAHMe IHTEPECh
TPeTbUX JINL], IPaBa KOTOPBIX MOTYT OBITh HApYIIEHbI B CBA3M C IIPUMEHEHNEM CO-
OTBETCTBYIOIIMX Mep. Ecm, o MHeHMIO Cyfla, IPENCTaBIE€HHBIX 3asABUTENIEM JlaH-
HBIX HEJOCTAaTOYHO, OHM SIBJIAIOTCS HEHAIeKAIVIMU WM IpUMeHeHMe obecredn-
TE/IbHBIX Mep B BIJI€ apecTa IIOBJIeYeT HapylleHye OTHOTO M3 BbIIIENEePeYMCIEHHBIX
IPUHINIOB, B YJOBIETBOPEHNN 3asIB/IeHNs OyZleT OTKa3aHo.

Bo3Mo)xHO /111 MUpPHOE yperyiupoBaHne?

Kak mokaspiBaeT cy;[e6Ha;1 ITpAaKTMKa ITPOIIBbIX JIET, apECT UMYLIECTBA JO/DKHIMKA
1 3amnpeumeHne €ro OT4Yy>XAeHnsa AOCTATOYHO AKTVUBHO IIPMMEHAETCA CydaMIl B
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paMKax NPU3HAHMA U UCIIONHEHNS PelleHNT MHOCTPAaHHBIX CY/IOB ¥ apOuTpaskeil B
Ykpanne. Onpefpienienrie 06 apecTe HOJIEKNUT He3aMeIIUTeTbHOMY VICIIOTHEHIIO, €T0
o6>kajloBaHMe He MpeKpallaeT COOTBETCTBYIOLIee UCIIONHEHNE U He NPErsATCTBYeT
Ja/IbHENIIEMY PacCMOTPEHMIO Jieia CY/JOM.

[IpuMeHeHMe TaKoOro Buja 00eCIeYNTENTbHBIX Mep B IIEPBYI0 OYepelb rapaHTH-
pyeT, 4TO B C/Iy4ae Ja/nbHENIIero NpU3HAHNA pellleHnA ero GaKTIIecKoe JCIOMHe-
HIfe CTaHeT 3HAYMTETbHO YIIPOIIEHO, IOCKOIbKY OyleT OCYIIeCTBIATbCA HMPOTUB
apecTOBaHHOTO MMYIECTBa. boree TOro, Kak IMoKaspIBaeT MPAKTUKA, aPECT JBVDKM-
MOTO MMYILIECTBA MTHOCTPAHHOTO NOJDKHMKA Ha TEPPUTOPUM YKPaMHBI CITY>KUT CBOE-
IO pojia KaTa/JXM3aTOPOM pa3pellleHNa CUTYaluy 110 HeoIlJIaTe.

ITO — JeICTBEHHBIIT CIIOCOO BO3MENCTBIUS Ha JO/KHMUKA C 11e/IbI0 BbIBEJEHUS €ro
Ha IIePerOBOPBI 1 YPETYINPOBAHNSA CIOPa O (GaKTUIeCKOro MPU3HAHNSA PelleHns B
Ykpaune.

Y Hac 6osbluasi IpaKTUKa BeIeHNs [iell O MPU3HAHUYU VM UCIIOTHEHUM PeLIeHNi
MHOCTPAHHBIX CYIOB 11 apOUTpaxkell HA TEPPUTOPUU YKpauHbL B oflHOM 13 HefaBHUX
ZieTI, B paMKaX MHUIMJMPOBAHHOTO IIPOU3BOACTBA CY/IOM OBbLIM MPUHATHI 0OecIieyn-
Te/IbHbIE MEPHI B BUJIE aPeCTa MHOCTPAHHOTO CyJHa.

ApecT cyaHa, KaK UMYILIeCTBa JO/DKHUKA, ObUI HAMM 3asIBJIEH OT MMEHM K/IMEHTa,
OJJHOTO 13 CYIOPEMOHTHBIX TPENIPUATII YKPAVHBI, B CBA3Y C HEOIUIATO CO CTOPOHBI
3aKa34MKa, KPYIHOTO CY[OBIa/e/blia, CTOMMOCTY PEMOHTHBIX paboT. PaboTsI mpo-
BOJM/INCD Ha CyJHE ¥ ObUIM IPUHATHI 3aKa3unKoM. OffHaKO OIUIaThI He ITOCIIe0BATIO,
4TO 3aCTaBWIO KpeauTopa 06paTuThbcsi B MOPCKyI0 apOUTPaXKHYI0 KOMUCCUIO TIPK
ToproBo-mpoOMBIIIUTEHHOI TManate YKpamHbl. ApOuTpak TpebOOBaHUSA KpemuTopa
IPU3HATI U YJOB/IETBOPWII IIOJTHOCTBIO. PelteHne apOuTpaka sB/IAETCS OKOHYATEIb-
HBIM, BCTYIIMJIO B 3aKOHHYIO CUTY U TIOAJIEKUT 00513aTe/IbHOMY UCIIONTHEHUIO.

HecmoTpss Ha Hann4me OKOHYATENbHOrO peleHMss MOPCKOiT apOUTpa>kHOI
KOMUCCHM IPpY TOPTOBO-IIPOMBINIIEHHOM ITa/TaTe YKPanHbl, 3aKa349VK Ha IIPOTKEHN N
HECKOJIBKVIX JIeT YKJIOHAJICSA OT ero JOOPOBOJBHOTO WCIIONHEHNS, B CBS3U C 4YeM
KpefUTOpOoM 1 ObUI 3asBJIeH apecT cyfHa. VIMeHHO ¢akKT apecTa CygHa 3acTaBUI
JO/DKHMKA HEe3aMeINTEIbHO BBIMTY Ha IIEPErOBOPHI ¥ MICKATD Iy TU yPETYIMPOBaHNA
CUTYalMV C KPEIUTOPOM.

B mHBIX cnmyvasx, Korja JO/DKHMK NPOMIO/DKAET YKIOHATHCA OT MCIOTHEHMA
TpeOOBaHMII KpeAUTOpa, 06eCIeYeHHBIX apeCTOM UMYIEeCTBa, IpOoLeAypa MIpuU3Ha-
HUA ¥ VICIIOIHEHMA IPOJOJ/KAETCH, M IO pe3y/lbTraTaM apecTOBAHHOE MMYIIECTBO
HOJIEXUT peann3alyiii COIIACHO YCIOBUAM 3aKoHa YKpanHsl «O0 MCIOTHUTETBHOM
nponssoncTee» or 21.04.1999 1.

3akmoueHne

ITo obuiemMy mpaBuUIy, apecT MMyIIeCTBA JO/DKHMKA Ha CTAMN UCIOMTHEHNS pe-
IIEHNUTT CyAa WK apOuTpaxa sAB/IAeTCs Hauboree eliICTBEHHBIM CPECTBOM Ha ITyTU
IIOJIHOTO Y/IOB/IETBOPeHMsI TpeboBaHMil Kpeurtopa. IIpu 3TOM ecnmu cOOTBETCTBY-
omue Mepr HpeI[HpI/IH}ITbI B KauyeCTBeE O6CCH€‘I€HI/I5{ VICIIOJIHEHU A pe].HeHMf;I MHO-
CTPAHHOTO Cy/a WM apOUTpaka B paMKax IPefyCMOTPEHHOI 3aKOHOM IIPOLeypPb
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MIPU3HAHMA VM VCIOTHEHMA HAa TEPPUTOPUM YKPaMHBI, 5TO OTHIOAb HE VMICK/IIOYaeT
BO3MOXXHOCTY 3aK/IIOUEHNsI MUPOBOTO COIJIALIEHNS MeXAY cTopoHamu. Obecreun-
Te/IbHbIe Mepbl B BUJie apecTa YOeKIA0T TO/DKHIKA B CEpbe3HOCTY HaMepeHUIT 3a-
SABUTENSA Y PeaIbHOI BO3MOXKHOCTY OOpallleHNs HPUHYAUTETbHOTO B3bICKAaHMA Ha
MMYILECTBO, YTO MOXKET MOJTONKHYTD JIa)Ke€ CAMOTO0 HECTOBOPYMBOTO HODKHMKA K
MIPOBEJEHNIO IIEPETOBOPOB ¥ MUPHOMY YPETyIMPOBAHNIO CUTYaL VL.
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PA3PABOTKA HOBOTIO LUBEACKOIO 3AKOHA
OB APBUTPAXE

Hamanwa Ilempux®**

B 2014 r. mBenckoe NpaBUTENIbCTBO MOPYYNMI0 MIUHUCTEPCTBY HOCTULIMU CO-
37aTh Pabouyro rpymmy mo nmoproropke HoBoro 3akoHa o6 apburpaxe. B Hee BomI-
M Cyapy ANEUIALMOHHOTO Cyfa okpyra Cea, IPaKTHUKYIOIIME aBOKATHI, TIpeN-
craBuTen ApbutpakHoro nHctutyTa Toprosoit manarel CTokronbma (Arbitration
Institute of the Stockholm Chamber of Commerce (SCC)) (manee — TIIC), a Taxkxe
npenogaBaTenyt CTOKIOTBMCKOTO U YTIIICaTbCKOTO YHUBepcUTeTOB. IlpemnoxenHns
10 U3MEHEHNAM B 3aKOoHe 6bUIM 0(pOPM/IEHBI B BIJIe OAPOOHOTO 3aK/IIOYEHNA U B
KoHIle 2015 I. HalpaB/IeHbl Ha SKCIEPTU3Y B pas/IMyYHble OPIaHN3aALNN, B TOM 4MCTIe
B Ap6urpaxusiit uHctutyT TIIC, lIBenckyto apourpaxuyto acconmanuio (Swedish
Arbitration Association (SAA)), HaunonanbHblil KoMuTeT Me>XIYHapORHOI TOPro-
Boi1 manathl (International Chamber of Commerce (ICC)) (ganee — MTII), a Taxoke Ha
JIVMHTBUCTUYECKYIO 9KCIIepTU3y>>.

Ha momeHT Hanucanus ctatbyu B IlIBerum feiicTByeT 3aKOH, BCTYNMBIINI B CYITY
OTHOCUTE/bHO HeflaBHO — B Havaste 1999 r.*** 3akoH mpuMeHsAeTcA KO BCeM CIOpaM,
MIMEIOIM MecTo apburpaxa B IlIBern, He3aBUCHMO OT HAJIMYMA VHOCTPAHHOTO
37IeMeHTa M/IM HAIMOHA/IBHOCTU CTOPOH. B HeM copiep>kaTcsi OCHOBHbIE ITPUHIINIIBI
pasbuparenbCTBa, MONMOKEHNA O IpPOLEAype, OCHOBAHMA A PaslINYHBIX BUJIOB
HOJJIEP>)KKM CO CTOPOHBI TOCYJapCTBEHHBIX CY[OB, IpaBUIa HMOACYTHOCTH, OCHO-
BaHMA JUIA OTMEHBI PelleHNT, a TakKe IIOJIOKeHUA O IMPU3HAHNY U NIPUBEJEHNN B
VICIIOJTHEHVIe MHOCTPaHHBIX peLIeHMIt.

B To0 ke BpeMs IpuMeHeHMe 3aKOHA Ha IIPAaKTUKe [T0Ka3aI0 HeOOXOAMMOCTD ero
HopaboTKM. 3aKOH CO3/jaBajcs B Hadase 90-X rofjoB, KOIa CIOPbI MEX/Y IIBEICKN-
MM CTOPOHaMU JOMUHMPOBA/IN Ha LIBEICKOM PbIHKe apOuUTpaxkHbIX ycryr. [TosTomy
B HEM OTCYTCTBYIOT IIOJIOXKEHM, VIMEIOIe 3HaueHue JUIA MeXIYHAapOAHbIX e,
HaIlpyMep HOpMa O IIpaBe, IPMMEHNMMOM K CYylIecTBY cropa. Eme opHa mHTepec-
HasA 4yepTa 3aK/II0YaeTcs B TOM, YTO 3aKOH OCTAB/IAeT OTPOMHOE IPOCTPAHCTBO I/
YCMOTpEHMS CTOPOH M apOuUTpoB. B IIBeIcKOM apOMTpa>KHOM IIpaBe He CTaBUTCA
TI0f], COMHEHMe, HalpyMep, IIOTHOMOYNe apOUTPOB pelIaTh CIop ex dequo et bono,
eC/IM CTOPOHBI JOTOBOPWINCH 00 3ToM. TeM He MeHee COOTBETCTBYIOIIE HOPMBI
B 3aKOHe HeT, I Y MHOCTPAHHBIX CTOPOH MOXXET BO3SHMKHYTb BOIIPOC, HACKOIBKO
IeJICTBUTENbHA ITOJ0OHAs TOTOBOPEHHOCTD.

336 Haranpsa IleTpuk — ropuct Ap6uUTpakHOro MHCTUTYTa Toprosoit mamatsl CTOKIOIbMa

37 QOversyn av lagen om skiljeforfarande: Betinkande av Skiljeforfarandeutredningen (SOU 2015:37) (http://
www.regeringen.se/contentassets/78c079328bef401abd6b57f90744e504/oversyn-av-lagen-om-skiljeforfarande-
sou-201537)  (rocymapcTBeHHOe MyOIMYHOE —VCCIENOBAHME, —IPEJUIECTBYIOmee IOfade  yTBEP)KCHHOTO
3aKOHOIIPOEKTA).

338 Swedish Arbitration Act (SFS 1999:116) (http://swedisharbitration.se/wp-content/uploads/2011/09/The-
Swedish-Arbitration-Act.pdf).
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ITosToMy ocHOBHOII 3ajiadert Pabodeit rpynmbl ObI0 BHECTN ACHOCTD B GOPMY-
JIMPOBKY, OTPA3UTh OOIENIPUHATHIE TIPYHIUIIBI B KOHKPETHBIX HOPMaX U IPUBECTH
HEKOTOpbIe IPOLIeAYPhI X TEPMUHBI B COOTBETCTBME C MEX/JYHAPOHOI IIPAKTUKOI 1
cranpapramu OHCHTPAJIL. C noMo1bio HOBIIECTB 3aKOHOATE/b HafleeTCA CIenaTh
apburpaxHoe pasbuparenscTo B IlIBerun 6omee spPeKTUBHBIM U TOHATHBIM /IS
MHOCTPAHHBIX CTOPOH 1 apOUTPOB.

HoBoBBefieHNsI 3aTPOHYT B IEPBYI0 OdYepelb HOPMBI, PeryIMpyIolue B3anu-
MOJIEICTBUE C CyfaMU. B MeHbIleil CTelleHM M3MEHEHUS KOCHYTCS COOCTBEHHO
apOUTPaXXHOII NPOLefypbl. BOMBIIMHCTBO M3 HMUX HYXKHBI, YTOOBI NOSACHUTD yXKe
CYILLeCTBYIOLINE HMPOLIEAYPhI, HAIPUMep AOIYCTUMOCTb BBIHECEHMsI apOUTPaXKHOTO
pelleHns 1o 06ecrnednTeIbHBIM MepaM.

Hioke usnosxeHbl Hamboree MHTEPECHbIe M3MEHEHNs, IpelIoKeHHble Paboueir
IPYIIION.

1. YTOYHeHNA B TePMITHOIOTUH

1.1. Mecmo apbumpasica

B miBesckoM IpaBe IpU3HAETCsl aOCOMIOTHAas HE3aBUCUMOCTb HOPUMYECKOTO
MecTa apbuTpaxa oT reorpaduueckoil ToKanmu3anuy pasbuparenbcTsa. BepxoBHbIi
cyn lIBenuy pasbsACHWI IOHATUE «MeCTO apbuTpaxa» B gene RoslnvestCo UK Ltd. v.
The Russian Federation Cyp ykasan:

«Ecmu CTOpOHBI HOTOBOPMINCH O TOM, YTO MECTO apOUTpaka HAXOAUTCS B
[IIBerjuy, He MMeeT 3HAUYEHUs HU TO, Iie IPOBOAVINCH CTyLIAHW Jie/a, HU Haluo-
HaJIbBHOCTb apOUTPOB, HU TO, YTO BCE CBOU OOS3aHHOCTY B OTHOLICHUU apOuUTpaxa
OHI BBINONHSIN 3a npepenamu lIBennn, HU TO, YTO CIIOP BO3HUK U3 JOTOBOpA, He
MMEIOIEro HMKAKoro oTHomneHus K [IBerum»*.

JIpyrumm cloBaMu, [/Ist HPU3HAHUA «IIBEACKOI HAllMOHAIBHOCTI» apOUTPaskHO-
O COIJIAIIEHNS U apOUTPAXKHOTO pelleHNs JOCTATOYHO JIUIIb COITIAIIEHUs CTOPOH O
MecTe apbutpaxa B [lIBernn.

HoBslit 3aKoH cOXpaHseT TOT ke NMOAXof. TeM He MeHee, 4YTOOBI 1306eXaTh ITy-
TAaHUIIBI, B HOBOM 3aKOHe OyfieT MCIO/Ib30BaTbCsl TePMUH “‘seat” 110 OTHOLIEHUIO K
MecTy apbutpaxka u repmuH “place of the hearing” no ornourennio K Mecty nposefe-
HUA CIYLIAHUA — TOYHO TaK )Ke, Kak 1 B Tunosom 3akone IOHCHUTPAJL

CormacHo 3akoHy 1999 1. (cT. 43) mo MecTy apOuTpaka ompefensercs Cyfn,
KOMIIETEHTHBII pacCMaTPUBATh MCKU 00 OTMeHe apOUTPaKHOTO PeIIeHNs, B 4acT-
HOCTH aIle/UISIIMOHHBIN CY/] COOTBETCTBYIOLETO afIMIHUCTPATBHOTO OKpyra. B HO-
BOM 3aKoHe, eC/Ii 3aKOHOIIPOEKT OyieT HpUHAT 6e3 M3MeHeHu t, ATe/UIALIOHHBII
cyn okpyra Csea (CTOKrobMCKMIT OKPYT) OyeT Hajje/lleH UCKII0YNTEIbHOM KOMIIe-
TEHIIMell 0 PaCCMOTPEHMIO VICKOB 00 OTMeHe IIBEJCKUX PEeIIeHNII, He3aBUCUMO OT
OKpyra, B KoropoM oHM BbiHeceHBL. [lo craructuke TIIC 2013-2014 rr., CTOKronpm
BBIOMPAETCsl CTOPOHAMU B KadeCTBe MecTa apourpaxa B 77% MeX/[yHapOLHBIX U B
68% HaumoHaIbHBIX Aen. COOTBETCTBEHHO, NMOAAB/IAIIee OONBIINHCTBO MCKOB 00

339 NJA 2010 s. 508.
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OTMeHe I ceffyac rmojiaeTcs B ANe/UIAVIOHHBII ¢y okpyra Ceea. C yuetoM dakTiye-
CKOTO TIOJIOXKEHNSA JIe/T M HAKOIJIEHHOTO STUM CY/IOM OIIbITA B 3aKOHOIIPOEKTE TIPef-
JIaraeTcs 3aKPENNUTD 32 HUM UCKTIOYNTENbHYI0 KOMIIE TEHIINIO.

1.2. Hesasucumocmo u 6ecnpucmpacmnocmo apoumpos

B mBenckoM apOuTpake MpUMEHSETCS JOBOIBHO YKECTKUII OObeKTUBHBIN TeCT,
KOTOPBIII TpeOyeT He TOIbKO PaKTIIeCKOe OTCYTCTBME 3aMHTEPECOBAHHOCTI apONT-
pa B MICXOfie ief1a, HO U1 00'beKTUBHOE OTCYTCTBYE 00CTOATENbCTB, KOTOPbIe MOI/IN OB
BBI3BaTb COMHEHNE Y Pa3yMHOTO TPEThero /MIja B 0eCIpUCTPACTHOCTY apouTpa’®.

B npuHnume, perynupoBaHue M IpaBuia KOHQIMKTA VHTEPECOB B ILIBEACKON
IpaKkTVKe He OTIMYAloTcsA OT craHpapra Tumosoro sakona IOHCUTPAJI wmn
PykoBopsammx nprHUNIoB MeXyHapogHON acconyanmy IOPUCTOB OTHOCUTEIIb-
HO KOH(QIMKTa MHTEPECOB B MEXYHApOZHOM apOUTpake, XOTSA B AEVICTBYIOLIEM
3akoHe 00 apOuUTpake MpeRycMaTPUBACTCA NUIIb OeCIPUCTPACTHOCTD — He3aBHU-
CUMOCTD He YIIOMMHaeTCs. boree TOro, paBolpyMeHEHMEe YyKe MHOTYE TOfbl MAeT
IO IIyTU WUCIIOJIb30BAHMA NPVHLMIIOB M IIOHATUII, pa3pabOTaHHBIX YKa3aHHBIMU
MeXJYHapOJHbIMI OpraHm3anysamMu. Tak, mBencknit BepXoBHBIN CyR Ipy paccMo-
TPEHUY BOIIPOca O OeCIpUCTPACTHOCTY apOuTpa B Aene 06 OTMeHe apOUTPasKHOTO
petenus 1o feny Anders Jilkén v. Ericsson ccbinancs Ha PykoBogsiye IpUHINIIBL,
Tunosoit 3akon FOHCUTPAJI u pernamMeHTs! Befylnx apOUTPa>KHbIX MHCTUTYTOB.

[TosTomy npu paspaboTke HOBOTO 3aKOHA OBbIJIO IIPEIOKEHO BKIIOYUTb TEPMIH
«He3aBUCUMOCMb», XOTS OH Y He BHECeT KaKUX-/M00 M3MEeHeHMIT B IPAKTHKY.

2. HoBemnsl B apOUTpasKHOII IpoLiegype

2.1. IIpaso, npumenumoe Kk cyuiecmaey cnopa

B HOBBI 3aKkOH OyzieT moOaBlIeHa CTaThsi O BBIOOpe MaTepHATbHOTO IIpaBa,
KOTOpasi 3BYYNT C/IEAYIOIINM 00pasoM:

«CraTtps 27 a

Crop fOo/DKeH paspelarbcsi ¢ IPYMEHeHMeM IIpaBa VI HOPM, KOTOpble ObLIn
COITIaCOBaHBI CTOpOHaMI. Ec/i cTOpOHBI cormacoBany IpuMeHeHe IIpaBa oNpefieie -
HOTO TOCYZIapCTBa, 3TO O3HaYaeT CChbIIKY Ha MaTepyaibHOE IIPaBo, 4 He Ha KOJIM3UOH-
Hble HOPMBI JJAHHOTO TOCYAAPCTBA, €C/M MHOe He ObIIO IMIPSMO OTOBOPEHO CTOPOHAMIL

IIpy OoTCyTCTBUM [JOTOBOPEHHOCTM CTOPOH IpPMMEHMMOE IIPaBO OIpefenaeTcs
apbuTpaMm ¢ y4eToM HOPM IIpaBa, ¢ KOTOPBIMY CIIOPHBIE BOIIPOCHI Hanbosee TeCHO
CBsA3aHBL.

Ap6uUTpBI MOTYT OCHOBBIBATD pellleH)e Ha IIPYHIINIIAX Pa3yMHOCTY U CIIpaBeIIn-
BOCTY TOJIBKO NPU HATIMYIUY IPSMO BBIPKEHHOI JOTOBOPEHHOCTY CTOPOH».

Han6onpumit MHTepec ¢ TOYKY 3peHMsT MeX/YHAPOIHbIX CIIOPOB IIPEfCTAB/ISAET
ab3a1y BTOpOIL.

340 B mBemckom TpaBe CYLECTBYIOT HECKO/IBKO TPEIeeHTHBIX CyﬂeGHI)IX peleHnii, pasbACHAIONUMX BOIPOCH
koH(MKTa MHTepecoB apouTpoB. OCHOBHBIMU cumMTaoTCs penrenns no gemam: 1.C. v. Kommunernas Forsakrings
AB, NJA 1981 s 1205; Anders Jilkénv. Ericsson, NJA 2007 s. 841.
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Pabouas rpymnma paccMOTpena [jBa BapMaHTa: IIOJIHOE YCMOTpeHNUe apOuTpoB B
BBIOOpE IIPUMEHMMOTO MaTepUaJbHOrO IpaBa M IPUHIUII Hanbojiee TECHON CBSA3U
CIIOPHOTO ITPABOOTHOLIEHMS. YCMOTpPEeHIe apOUTPOB UCTIONb3YeTCs B apOUTPaKHBIX
pernmamentax TIIC (ct. 22 ApburpaxkHoro permamenrta 2010 r.) u MTII (ct. 21
ApbutpakHoro permamenTa 2012 r.) u cumraercs, Kak ykasama Pabodas rpymma,
Hanbornee coBpeMeHHbIM Hopxomom**!. Heckonbko oTamyaercs: moaxox B Tumosom
zakoHe OHCHUTPAJIL, o koropomy (cT. 28(2)) cocTas apOuTpaska IpyMeHseT IIPaBo
B COOTBETCTBUY C KOJUIM3MOHHBIMI HOPMaMH, KOTOPbIE OH CYMTAET IPUMEHIMbBIMIL
JlaHHBII NPUHIUII TaKXKe VAT MO HYyTH AMCKpenMuM apOUTPOB, HO BK/IHOYAET
JIOTIOJTHUTEIbHbI KPUTEPUIl, COIIACHO KOTOPOMY HY)KHO CHAdYaja OIpefeNnnThb
IPUMEHUMYIO KOJUIM3MOHHYIO HOPMY.

B wurore Pabowas rpymma IpemsioXmia HEKMil TPeTMil BapMaHT — IPUHINUII
Hanbosiee TECHON CBA3M, OTCBUIAIOIIMIT K Memody OIpefie/ieHNs IPUMEHUMOTO
npaBa. Mertop «Hambo/mee TECHOI CBSI3M» JIOKUT B OCHOBe KOHBeHIuU o Ipase,
IPUMEHVMOM K JJOTOBOPHBIM obs3arenpctBaM (Pum, 19 mons 1980 r.). Vicronbsys
3TOT IIPUHIINII Ha IIPAKTHKe, apOUTPBI, CKOpee BCero, OYAYT «4epraTh BIOXHOBEHME»
B TOi1 )xe KonBenunun. Ecnm nanHOe nono>xenne 6yeT MpuHATO 6e3 M3MEHEHMIL, TO
MeTOJ[bI OIIpefie/ieH sl IpUMeHUMOoro npasa B apourpaxax TTIC u ad hoc B IlIBennn
Oynyt pasnuyarbcs. [To muennto TIIC, KoTOpoe 6BIIO BBICKa3aHO B €T0 9KCIIEPTHOM
3aK/IIOYEHNY, TPSMOII MeTof, BbIOOpa IpaBa apbuTpamu 6osee NMpeRNOYTUTE/IEH.
B MexyHapOJHBIX Je/laX MOTYT BO3SHMKATh CUTYalMM, KOT[ja B IpaBe, C KOTOPBIM
CIIOp TECHO CBA3aH, OTCYTCTBYIOT HOPMBI, PETy/INpPYOIye IPAaBOOTHOIICHIE MEeXIY
cTopoHamu. Jlasieko He B KaXKIIOM TOCYapCTBe CYIIeCTBYeT pasBUTOE KOPIOPAaTMBHOE
IIPaBO, WIM 3aKOHOAATEIbCTBO O IIEHHBIX OyMarax, WIM peryIMpoBaHMe CLETOK O
npuobpeTeHny KoManuit u T.4. [Ipeio)keHHbII B 3aKOHOIIPOEKTE MOAXOJ MOXET
OKa3aTbcsl Hed(pPeKTUBHBIM B KaKMX-TO CHOpax. Brmpouem, 3akoHOIpoeKT Oymer
00CY>KIAThCS C YYETOM BCEX SKCIIEPTHBIX OLIEHOK 1 MOXKeT ObITh M3MEHEH.

2.2. ApbumpascHoe peuterue no obecnequmenvHoim mepam

B03MO>XHOCTb BBIHOCUTH apOUTpPakHOE pellleHre 0 00ecreInTeNbHBIM Mepam
cyuectBoBasa B apourpaxHbix permamenrtax TIIC eme ¢ 1999 r. u moOmHOCTBIO
COOTHOCUTCS U € TUTOBBIM apOUTPaKHBIM PeriaMeHTOM, U C TUIIOBBIM 3aKOHOM
IOHCUTPAJIL IlIBenckmit 3aKoH certyac HUYero MogoOHOro He IpefycMaTpyUBaeT, HO
U He 3arpelaeT. YCTaHaBIMBAETCs JIUIIb IIOTHOMOYIE apOUTpa o MPOchbe OTHOI 13
CTOPOH PACIOPASUTHCA O COBEPLIEHUN JPYTOil CTOPOHO ONIPEEeNIEHHBIX NEeVICTBUIL B
Lensax obecredeHnst Tpe6OBaHMs, MOJIEXKAIIETO PACCMOTPeHNI0 apouTpamu (ab3aly
4 ct. 25). OnATh >Xe B CIIOpax MEXAY IMIBEACKVIMM CTOPOHAMM HEeT 0CcO00il HY>K[bI
VIMEHHO B apOMTPaKHBIX pelleHMsAX o obecreunTenbHbIM Mepam. lIBepckmit cyp
MOXXeT IPUHATDH pellleHue 06 0becrednTeIbHBIX Mepax B IOAJEPXKKY apOuTpaka
B CYMTAHHBIE JHU, ¥ TP STOM CTOPOHA He 00si3aHA HM MPOCUTH paspelieHyust
cocTaBa apOuTpaXka, HI JaKke yBeJoMIATh ero. Ho peleHme MIBEACKOTO Cyfa MOXKET
ObITh BBIHECEHO TONMBKO B OTHOIIeHUMU akTuUBOB B IlIBenun. CoOTBETCTBEHHO, B

341 Oversyn av lagen om skiljeférfarande: Betinkande av Skiljeférfarandeutredningen (SOU 2015:37). S. 95.
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MeX/YHapOJHbIX CIIOPaX, I/je CTOPOHBI He 00/1afjaloT TAKUMM aKTUBAMU, [/Is1 CTOPOH
0ojee MPEeANOYTUTENIBHO pellaTh BOIPOC 00 0OeCreunTeIbHbIX MepaX MMEHHO B
paMKax apouTpaxa.

Ha paHHBII MOMEHT IIpeJylaraeTcsi BHECTH B 3aKOH HOBOE IIOJIOKEHUE O TOM,
9TO apOUTPBI MOTYT BBIHOCUTH peIleHMe II0 O00eCIeuuTeIbHBIM MepaM IIpu
Ha/IMYMM COIJIAIIEHNUS CTOPOH. YC/IOBYE O COIJIAIIEHVM CTOPOH TOBOPUT O KpaliHe
OCTOPOXKHOM Tofxofe 3akoHoparens. Tumosoit 3akoH IOHCUTPAJI (B pex. 2006 1.),
HaIpuMmep, He TpebyeT cormacus cTopoH (cT. 17(2)). AHamorn4HeIM 06pasoM u B
Apbutpaxxnom permamente TTIC mpsMo ykasaHO, 4TO apOUTPBI MOTYT BBIHOCUTD
pellleHne O BOIpoCy 06 obecreuntenbHbIx Mepax (cT. 32(5)). YunrbiBas, 4To Ha
IpaKTHKe CTOPOHBI HMKOTJA He BHOCAT B apOUTPa>KHble OTOBOPKY IIOTIOXKEHUS 00
obecreunTeIbHBIX Mepax, HOBas CTaTbs B HEAIMUHMCTPUPYEMBIX apOUTpakax,
CKopee Bcero, Oy/eT IpUMEHATbCS PENKO.

B T0 e BpeMs1 CMBICTT HOBOJI CTaTh¥ 3aK/TI0YAETCsI He TOJIbKO B KOHCTATALVM IIpaBa
CTOPOH Tpe6OoBaTh pellleHe 0 00ecIednTeNbHbIM MepaM. Ecin HoBast cTaTbs 6yaeT
IPUHATA, MIBEJCKUE CYAbl CMOTYT UCIOMHATD TaKye pelleHVs B IPUHYAUTETBHOM
nopszake. Ceitdac 1o 3akoHy 1999 r. pacniopspkeHne apouTpoB 06 o6ecriednTebHBIX
Mepax pacCMaTpuBaeTcs, KaK MpOLiecCyalbHOE IOCTAaHOBJICHUE U He MOXKET ObITb
VICIIOJIHEHO Yepe3 MIBEICKUI CYI.

2.3. Hasnauenue ap6umpos 6 cnopax ¢ MHONeC8eHHbIMU CIMOPOHAMU

B peiicTBylomieM BefCKOM 3aKOHe HeT IOJIOXKEeH I O IOpsifiKe Ha3HaYeHMA apOu-
TPOB B CIIOPaX C MHOXKeCTBEHHBIMI CTOPOHAMM. XOTs TaKlie CIOPBI BCTPEYAIOTCA He
TaK y>XX 4acTO, K HUM He BCer/ja [jefleco00pasHo IPUMEHATH 0011ye IIpaBuia Ha3Hade-
HJIS, KaK 3TO IPOU3OLLIO B fienie Dutco342. Bo mHoeux apoumpaniHvix pucouKuyusax
6cred 3a denom Dutco OBUIM IPUHATHI ClIeLIMaIbHbIE ITONOXKEHM, CYTh KOTOPBIX CBO-
JUTCS K TOMY, 4TO BeCh COCTaB apOuTpaka Ha3HAYaeTCs COITIACOBAaHHBIM CTOPOHAMMU
VIV YCTaHOBJIEHHBIM 3aKOHOM OPTaHOM, €C/IM COOTBETYVMKY W/IV COUCTIIbI He Ha3Ha-
YaloT apOuUTpa COBMECTHO .

[ToatoMy cT. 14 feiicTByIOLIer0 3aKOHA IIpe//IaraeTcs JOIOTHUTD COOTBETCTBYIO-
LIVIM IIOJIOKEHNeM B HOBOM ab3arie 4:

«Crartpa 14

Ecnu ka>kpas U3 CTOpOH HO/DKHA Ha3HAYMUTD apOUTpPa 1 OJJHA U3 CTOPOH B ITPOCH-
6e 06 apbuTpaxke B COOTBETCTBUM CO CTaTbeil 19 yBefoMuIa APYTyI0 CTOPOHY O

342 Dutco construction ¢/ BKMI et Siemens, Cass. 1° civ,, 7 janvier 1992, pourvois ns 89-18.708 et 89-18.726, Bull.
civ. I, n° 2, p. 2. Criop 3arparusaj Tpu CTOPOHBI, fiBe U3 KOTOpbIx (BKMI 1 Siemens) Obtn OTBETYMKAMIY C KOH(IUK-
TyomyumMy nHTepecamMy. OTBETUMKI He MOITIN JJOTOBOPUTHCA O COBMECTHOM HasHaueHMV apOUTpa, B CBA3M C 4eM
OJIVIH U3 OTBETYNKOB OBUI BHIHYXK/IEH TIOJ] IIPOTECTOM HPUCOEAUHUTBCA K BHIOOPY apOMUTpa APYTMM OTBETUMKOM.
B mporuBHOM crryyae ap6uTp OT MX /1A ObIT ObI HasHadeH ApouTpaxkHbiM cysioM MTTI, o Permamenty kotopo-
IO PAacCMaTpyMBAIOCh eno. ApOuTpaXkHoe pelieHne ObUIO BIOCIEACTBIN oTMeHeHOo KaccanyuoHnbiM cynom ®pan-
I[MH, KOTOPBII OCUMTATI, YTO TIPABO KAXKJOJ1 U3 CTOPOH Ha BHIOOP apOMUTpa ABIACTCA YACTDIO ITyO/MMYHOTO HOPA/IKA.
OTkas OT TaKOTO MpaBa JI0 BOSHMKHOBEHMs CIIOPA He MOXKET CINTAThCA JIefICTBUTETbHBIM.

343 Takoit mopAgoK mpemycMorpeH B TumoBom apGurpaxsoM permamentre IOHCUTPAJL (ct. 10(3)), B
Apbutpaxksom pernamente TIIC (cT.13(4)), B 3akone 06 apburpaxe Bemnkobpuranun (ct. 16(7) n 18).
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CBOeM BbIOOpe apOuTpa, moc/neHsaAs B TedeHue 30 [Hel ¢ AaTbl TAKOTO YBEJOMICHNS
o6s13aHa MHPOPMIUPOBATH IIEPBYIO CTOPOHY O CBOEM BBIOOpE apbuTpa.

CropoHa, yBeJOMMBIIIasA YKa3aHHbIM 00pa3oM JIPyTyI0 CTOPOHY O CBOeM BbIOOpe
ap6uTpa, He BIIpaBe OTMEHNUTD TaKOe Ha3Ha4YeHMe 6e3 COrmacus Apyroit CTOPOHBL

Ecmm ctopoHa B yCTaHOBJIEHHBII CPOK He HasHayaeT apOMUTpa, palloOHHBIN CYA
IPOM3BOAVT Ha3HAYEHME 10 XOJATaICTBY CTOPOHBI, IIEpPBOJ Ha3HAYMBIIIEH apOuTpa.

[HoBBIIT a03a1 4]

Ecmm apburpaxkHoe pa3byuparebcTBO ObIIO HA4aTO B OTHOLIEHUM HECKOIbKUX
CTOPOH M TOC/IEfHNEe He MOTYT JJOTOBOPUTBCS O BbIOOpe apOuTpa, TaKue CTOPOHBI
MOTYT B CPOK, yKa3aHHbIII B ab3alie IepBOM, MOTPe6OBaTh, YTOObI PailOHHBIN CYT
Ha3HaYWI apOUTPOB OT MMEHU BCEX CTOPOH. BbIbOp apOuTpa cTOpOHOIL, HavaBIIei
pasbupaTeNbCcTBO, B TAKOM CTydae OCTaB/IseTcsa 6e3 BHUMAHV».

B apburpaxkax TTIC crnenmanbHbIil HOPAJOK Ha3HAYeHNs apOUTPOB B CIOpPaX €
MHO>XE€CTBEHHOCTBIO CTOPOH IpuMeHseTca ¢ 2007 1. Yamie Bcero Ha IMpaKTHUKeE CITy-
YAIOTCS CUTYAL[UM, KOTZlJa COOTBETYMKY He YYacTBYIOT B pasbuparenpctBe. HoBbie
apOUTpPBI HA3HAYAIOTCS OT JIMIA BCEX CTOPOH, B TOM YNC/Ie OT UCTIA.

B perynupoBanum, npepioxeHHoM Paboueil TpyImnoii, Bech COCTaB Ha3HAYAeTCH,
TOJIBKO €C/IM COOTBETCTBYIOIIEE XOATaliCTBO B TedeHue 30 mHel mogaeTcs COOTBET-
YIKaMl, KOTOpble He MOTYT JOTOBOPUTHCA O COBMECTHOM HasHaueHMM. ITo cMbIcty
BCell CTaTbM, €C/IU HYU OAMH 13 COOTBETUYMKOB He 00palliaeTcsi B CyH, TO XOAAaTaliCTBO
MO>KeT IOfIaTh UCTel]. 3/jeCh, IpaB/a, BO3HUKAET BOIIPOC, OyAeT /U CyA Mo Impocbbe
JMICTIIa Ha3HAYaTh BeCh COCTaB apOUTpaXka MM TONBKO apOuTpa coorTBeTINKOB. Cy/sa
10 TOMY, KaK COPMYIMPOBAHO HOBOE IO/IOXKEeHNe, Ha3HAYeHIIA BCETO COCTAaBa MOTYT
Tpe6OBaTh TONIBKO HEIOTOBOPUBIINECS COOTBETUNKIL.

Brpouem, ec/ut OHU He YY4acTBYIOT B pa30byparebCTBe U He Ha3HAYal0T apOuTpa, y
VICTIIA eCTb elrle ofHa onuys. [IIBegckuit 3akoH paccMaTpuBaeT Ha3HadeHMe apouTpa
He TO/IbKO KaK (pyH/JaMeHTa/IbHOe IIPaBO CTOPOHBI, HO 11 KaK CYILIeCTBEHHOE YC/IOBYE
apOUTpaXXHOTO coraleHus B iestoM. [ToaTomy, ecii CTOpOHa He Ha3HavaeT apouTpa
B YCTaHOBJICHHBII CPOK, OHa CUMTAETCS OTKAa3aBIIENICA OT apOUTPaXKHOTO COIJIallIe-
HIIS, @ IPOTVBHAS CTOPOHA MOXKET BMECTO apOUTparka OITH B CyZ (CT. 5).

3. HoBemnsl B CygeOHBIX IpoLefypax, CBA3AHHBIX C apOMTPa>KHBIMI
pasbuparenbcTBaMu

3.1. Ilopsi0ok cyde61020 063cano8anuss KomnemeHyuy cocmasa apoéumpaxa

OnHO M3 caMBIX Cepbe3HbIX MI3MEHEHMII B 3aKOHOIIPOEKTe KacaeTcs MOpAaKa Cy-
fleOHOTO O0>Ka/MOBaHMsA KOMIIETEHLIMN COCTaBa apOMTpa)ka pacCMaTpuBaTh CIIOP.
3aKOH B HbIHEIIIHEM BIJie 3BYUYNT CIIEAYIOLINM 00pa3oM:

«CraTbs 2

ApOuTpBI MOTYT CaMMf PELINTh BOIPOC O CBOEN KOMIIETEHIIMM PaccCMaTpUBaTh
crop. 9TO He SABJAETCS NPENATCTBUEM /I PACCMOTPEHNsA JAaHHOTO BOIIPOCA CYLOM
10 IPOChOe OIHOI 13 CTOPOH. ApOUTPHI BIIpaBe MPOLO/DKATh apOUTPaXKHOe Pa3om-
PpaTenbCTBO, IOKA MIPOChOA CTOPOHBI OKMAAET CBOETO paspelleHNs B CyHe.
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[ToctaHOB/IEHNE apOUTPOB O HAIMYNY Y HUX KOMIIETEHIIMY PacCMaTpUBaTh CIOP
He sAB/sIeTCA 00s3bIBatomyM. O6aoBaHue apOUTPAXKHOTO PeIIeHNs, COIeP>KaIero
IIOCTAHOBJIEHNE TI0 BOIPOCY O KOMIETEHIVM, OCYIIeCTBIIACTCA B COOTBETCTBUM CO
craTbsaMu 34 u 36 HACTOAIIEro 3aKOHa».

XoTs 9TO MPSAMO He ClleflyeT U3 YKa3aHHOI CTaTby, HO IOPANOK O0>KaloBaHNA
KOMIIETEHIIMM COCTaBa apOUTpaka OIpefeNaeTcs Cofep)XaHueM Ux pertennsa. Eciu
apOUTPBI IPUXOAAT K BBIBOAY, YTO Y HUX HET KOMIIETEHIIMM PacCMaTpUBaTh CIOP,
TO TaKue BBIBOJbI O(OPMISAIOTCA B BUJe OKOHYATETBHOTO apOUTPAXKHOTO PelIeHI,
KOTOPOE MOXeT ObITb 00)Ka/IOBaHO B KOMIIETEHTHOM aIle/UIALIMOHHOM Cyfie Ha OCHO-
BaHMM CT. 36 3aKOHA. YUNUTBIBasA TOT (aKT, YTO OTKA3bl BBUJY OTCYTCTBUS KOMIIe-
TEHI[UY IIPOUCXOMAT KpailHe PelKo, IPAKTUIeCKoe IPYMEeHEHe 9TOI CTATb/ TaK)Ke
JO/DKHO OBITH KpaliHe OrpaHMYEeHHBIM.

Ecmm >xke apOUTphl pelIaloT INPOJO/DKUTb PACCMOTPEHNMe CIOpa BOIPEKU
BO3PAXEHNIO CTOPOHBI, TO UX BBIBOABI MOTYT O(pOpMIATbCA MO0 B BUAE IPOLieC-
CYaJIbHOTO TIOCTAHOBJIEHMs, KOTOpOe He/lb3sl 00)KaloBaTh B CyAe, MO0 B apOUTpax-
HoM penreHyn. [lo mBegckoMy 3aKOHY CTOPOHA He MOXKET OCIIOPUTD NPOUeccyanvHoe
nocmaHoeeHye 0 HAIMINY OPUCAUKINI. B TakMX C/Iy4dasx HY>KHO TOXXMUAATbCA apou-
TPA>KHOTO PellIeHNs ¥ TOJIBKO ITOCTIe eT0 BBIHECEHN s MOJaBaTh MICK 00 OTMeHe pellleHNns
y>Ke Ha OCHOBaHUM [PYTON CTaTbi — 34 — B COOTBETCTBYIOILNI AllE/UIALVOHHBIIL CY[,

CropoHa Tak)ke MOXKeT IOlaThb B KOMIIETEHTHBIN PailOHHBIN CYy[ MICK O IIpU3HA-
HMM apOUTPa>KHOI OTOBOPKM HEMelICTBUTENIBLHON MV He OXBATbIBAIOLIEN CIIOPHbIE
BOIIPOCBHI, YTO, B IIPUHIINIIE, 1 IPOUCXOANUT HA NPAaKTUKe. TaKoil MCK MOXKET OBITh
HOJJaH JI0 Hayajla apOuTpaka WIn B XOfie pasbupaTe/IbcTBa, HO He IOC/Ie BBIHECEHVS
apOUTPa’KHOTO pelIeHusl.

[Tpobnema, ofHAKO, 3aK/TI0YAETCA B TOM, YTO PACCMOTPEHNE TAKOTO MCKA B CyJie
MO>XKeT OBITh JUINTENIbHBIM ¥ 3aHATb OOJIblIe BpeMeHU, YyeM caMm apburpax. Kpome
Toro, Pabouas rpynma mpuiuia K BBIBOAY, YTO CYIECTBYIOLIee PeryIMpoBaHye OT-
JIMYaeTCs OT OONBIIMHCTBA MTOAXOA0B B IMAVPYOLIVX apOUTPAKHBIX I0PUCAUKIVIAX,
a Takke oT noaxopa B Tumosom sakone IOHCUTPAJI**. Tlo cyTn, cefiaac CTOpOHBI
MOTYT OCHAapMBaTh apOUTPAKHYI0 OrOBOPKY KaK JI0 IPolLiecca, TaK U B Xofe apou-
Tpaka [J0 BbIHECEHMs PElIeHNs, a TaK)Ke OCIapuBaTh IOPUCAUKINIO B UCKe 00 OT-
MeHe apOUTPaKHOTO PelleHNs, T.e. B pe3y/IbTaTe IMOy4aeTcsl, YTO MOXKHO BeCTH JBa
HapasIe/IbHBIX IIPOIiecca B PasHBIX MHCTAHINAX 110 OZHOMY ¥ TOMY e BOIIPOCY.

[Tostomy Pabouas rpymma BHec/Ia IpeIo>KeHNe 10 TIePeX0oAy K MOJie/N, 3aKpe-
mienHoit B TunoBom 3akoHe IOHCUTPAJL, cormacHO KOTOpPOJ CTOPOHBI a) IIONY-
JaT IIPaBO 00XKATIOBATh B Cy/ie IOCTAHOB/ICHNE apOUTPOB O HAIMIMM KOMIIe TEHIINN
paccMaTpuBarth Criop 1 6) COOTBETCTBYIOLee 3asB/IeHNe MOXKHO OYeT IIOfaTh B Cy/| B
Tevyenue 30 JHe ¢ MOMEHTA MOTY4YeHsA TIOCTAHOBIEHN S O IOPUCAVKIIIN.

B HOBoOIT pegakuuy ab3ar 2 cT. 2 6yieT 3By4aThb C/IEAYIOMNM 00pa3oM:

«Ecmu coctaB apbuTpaxka BbIHECET OCTAHOBJ/ICHNE O HA/INYNY Y HETO KOMIIeTeH-
VI PacCMaTpPMBATD CIIOP, TO BO3PaXkaBIllas CTOPOHA MOXKET IOfIaTh 3asAB/IeHNE B CY[

344 Oversyn av lagen om skiljefdrfarande: Betinkande av Skiljeférfarandeutredningen (SOU 2015:37). S. 115.
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¢ Tpe6OBaHMEeM PacCMOTPETb BOIIPOC O KOMIIETEHIUY apOUTPOB. 3asiB/IeHNe TO/DKHO
ObITh TIOfAHO He mo3pHee 30 JHel ¢ MOMEHTA, KOIfla CTOPOHA IIOTyYiIa ITOCTAHOB-
NleHye apOuTpoB. APOUTPBI MOTYT IPORO/DKUTD PACCMOTpPEHME CIIOpa B OXKMAAHUN
pelIeHns cynar.

Taxke mopava [eKIapaTOPHBIX MCKOB O JEVICTBUTENIBHOCTU apOUTPAKHOTO
COITIAIIeHNsA B CYJ| IePBOJT MHCTAHIMY OyfieT OTpaHMYeHa STAIIOM [0 Hadasa apou-
Tpaxa. [Ipu Hammumm apOUTPa>KHOTO pasbupaTesIbcTBa JODKEH OYAeT MCIOMb30-
BaTbCsl HOBBINI MEXaHN3M, a 3asAB/IeHMs 00 00>Ka/JlOBaHMM ITOCTAHOBJIEHNS O IOPUC-
JVIKIIVIV JOJDKHBI Oy YT MOfJaBaThCA B CY/ alle/ULALIVIOHHON MHCTAaHIIUIL.

JlaHHas HOBe/Ta, 6€3yCITOBHO, YIyYIINT 3aKOH 1 NpUOIM3UT ero K 6ornee sddex-
TMBHOMY U OOI[eNIPU3HAHHOMY MOPS/IKY 00>Ka/T0OBaHNs KOMIIETEHI[UY apOUTPOB.

3.2. Usmenenue npouedypot paccmompeHus uckoe 06 ommete apoumparcHozo
pewenus

B marepmuasnax, HOArOTOB/IEHHBIX Pabouelt rpymnoi, ecTb MUHTEpeCHOe CTATUCTH-
YecKoe VICC/IeloBaHMe fie/l 0 OTMeHe apOUTpaXHbIX perneHnit. COITTacHO Mccneno-
BaHUIO, B rof B llIBenum o6xanyior B cpefHeM 19 apOuTpaxKHbIX perueHmit, 86%
obxanoBaumit uayT B cyp Cea. OTMeHAOTCA He 60ee 5% peleHnii, T.e. abCOM0T-
HOe OO/IBIIMHCTBO apOUTPaKHBIX PeIlleHNII CYbl OCTAB/IAIT B cuje’”. VIMeHHO 110-
9TOMY, KaK YIIOMIHA/IOCh BBIIIE, B HOBOM 3aKOoHe Oy/ieT YCTaHOB/IeHA MCK/TIOUNTEb-
Has KOMIIeTeHIMs ATIe/UISIMOHHOrO cyq okpyra Cea B OTHOIIEHNM MCKOB IIO OT-
MeHe apOUTPa>KHBIX PelIeHMII.

HecMmoTpst Ha 04eHb Majioe KOMN4eCcTBO NMOA0OHBIX fier, Pabouas rpymnmna npepnio-
JKWJIA CYIIeCTBEHHbIE YIYYLIeHNs CyAeOHOI IPOoLefyphl, KOTOpble OYAYT OTpaskeHb
He CTONBKO B 3akoHe 00 apOurpaxe, ckonbko B Kopekce cymeOHOIT mporenypsl u
OyRYT 3aK/II0YaThCS B C/IAYIOLIEM.

Ha maHHBII MOMEHT MICKM 06 OTMEHe pacCMaTPUBAIOTCS ANe/IALVIOHHBIMMI CY/a-
MU IO MecTy apbuTpaxa. BmecTe ¢ TeM, XOTS UCK HOZAETCA B CYJL alleJUIALMIOHHON
VHCTAHIMM, K HEMY IIPUMEHSIOTCS IIPAaBIIa ICKOBOTO IIPOM3BOJCTBA B Cy/ie IIePBOI
MHCTaHIVM. B IIOMHOM Bupie Takas Ipoliefypa BKIIOYaeT YCTaHOBIEHUe rpaduka,
IpefiBapuUTeIbHOE 3acefjaHle, 0OMeH 3asB/IeHVAMY, C/TylIaHye, 0OMeH 3asB/ICHUAMI
nocse cnymanua®. bomee Toro, HesiBKa CTOPOHBI Ha CIyLIAHME B CYJe MOXeT Ipu-
BeCTM K OTMeHe apOUTPa>KHOTo pelieHns 1o aedonTy, 6e3 paccMoTpeHusA cOOCTBEH-
HO OCHOBAHWIT /Is1 OTMeHbL. [le(ONTHYI0 OTMEHy MO>KHO aHHY/IMPOBATh, €C/IN II0-
JaTh COOTBETCTBYIOIIEe MpoleHye B Tedenue 30 JHel B TOT e CyJj, KOTOPbIl BbIHEC
peuenne. Tem He MeHee, B L[e/IOM IIPOLeAypa IPeACTABIAETCA CTIOXKHON U JOBOIbHO
HeyITOoOHOI /11 MHOCTPAHHBIX CTOPOH.

ITosTomy npepnaraeTcs BBeCTU IPOLEAyPY, B COOTBETCTBUM C KOTOPOII paccMo-
TpeHue fies1 00 OTMeHe pellleHN 110 001eMy IpaBuUTy OyAeT IPOXOANTD 10 TOKYMEH-
TaM, a CJIyIIaHMe MOXeT IIPOBOJUTHCS TOTIBKO 110 TPeOOBAHNIO CTOPOHBIL.

345 Oversyn av lagen om skiljeférfarande: Betidnkande av Skiljeférfarandeutredningen (SOU 2015:37. S. 67.

346 TTogpo6HOE OMICaHNe IPOLEAYPHI €CTh B A/IMMHICTPATUBHBIX NHCTPYKUNMAX AIIETUIALMOHHOrO cyfa CBea 110
nemam 06 ocrapuBanuy apbutpaxusix peuternit (http://sccinstitute.com/media/69186/arbitration-cases-before-the-
svea-court-of-appeal-version-ru.pdf).
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Vckn 06 oTMeHe apOMTpaXKHBIX PEIIEHNI cefyac pacCMaTpPUBAIOTCA B OJJHOI
VHCTAHIMM — C BO3MOXXHOCTBIO PacCMOTpPeHMA B BepXOBHOM Cyfe, €Cnu amenis-
IIVIOHHBII CyJl JaCT paspelleHue Ha 00>KaloBaHIe CBOETO pelleHns Mo UCKy. Paspe-
IIeHNs Ha 00)Ka/IoBaHNe JAIOTCS B MCKTIOUUTEIbHBIX CTydasx — KOTZA JIel0 MOXeT
UMeTb IIpeliefleHTHOe 3HaYeHNe [I/Is1 IPaBONPYMEHNTEIbHON IpaKTUK. B HoBoM 3a-
KOHe IIpeijlaraeTcs B JOMOMHEHME K Pa3pelleHNIO alle/UIALMOHHOIO Cyja BBECTH pas-
petenue BepxoBHoro cyaa. C moMoIIbIo TaKOTo paspelieHnst BepxoBHblit cyx OyneT
BBIIENIATH KOHKPETHbIE BOIIPOCHI fie/la, KOTOPble MMEIOT IpeleeHTHOe 3HaYeH e, a
He pacCMaTpUBaTh BeCh MCK 00 OTMeHe apOUTPasKHOTO peIIeHNs LeNKOM, KaK 9TO
IPOMCXOANT ceirdac’”.

Camoe uHTepecHOe N3 IpeJIOKEHHbIX M3MEHEHMUI KacaeTcs BO3MOXKHOCTH
VICTIONb30BAaTh B Cy/le aHITIMIICKUI A3bIK. llIBefcKme cyiby B JOCTaTOYHO Mepe UM
BJIAfIEIOT, 1 BO3MOYKHOCTD IIPEJCTABIIATH JOKYMEHTbI Ha aHIIMIICKOM A3BIKE €CTb U
ceityac, T.e. CyJ; MOXeT 1 He IOTpeOOBaTh IepeBoJia OKAa3aTeNbCTB MU apOUTpaxK-
HOTO pelleHMs, KoTopoe ofxanyercs. OZHAKO CBOe pelleHne CyJ BCerfja BBIHOCUT
Ha IIBeICKOM s3bIKe. Ecnm npennoxxenne Pabouveit rpynmel 6yfeT NpUHATO, BefeHIe
JieIa B Cy/ie YIPOCTUTCS, ¥ IIPOLIeCC CTaHeT Oojiee JOCTYIHBIM He TOIbKO /IS CTOPOH,
HO ¥ [ IOPUAMYECKUX Ipe[CTaBUTENIEN, He BAAJICIOIMX IIBEACKUM SA3BIKOM. B
IIBEJCKIUX CyaX MPeCTaBUTEISIMUA CTOPOH MOTYT BBICTYIIATh JTII0ObIE leeCiocoOHbIe
JIMIA, HE3aBUCHMO OT MX HAIIVIOHA/TIbHOCTI WM KBaI(PUKALINN.

3.3. Ommena npasa o6xcanoeamv zonopapuvl apbumpa, ycmanoseneHHvle
apoumpaxcHeIMu UHCIMuUmMymamu

[ITBenckuit 3akoH 06 apbuTpaXke B [JECTBYIOLE PeIaKIUN JaeT BO3MOXXHOCTb
CTOpOHaM 00>Ka/I0BaTh TOHOPApPHI apOUTPOB B cyze nepsoil nHcTanuuu (ct. 41). To,
4TO TaKoe IPABO PEryIMpyeTcsi B apOUTPaKHOM 3aKOHe, KOTOPBII yCTaHABIMBAET
crienyaabHOe OCHOBAHUE /IS ICKA, MOXKET IMOKa3aThCsi HeOObIYHbIM. C TOUKM 3peHMsI
apOUTPOB TaKOe IPaBO, Pa3yMeeTcsl, HeXKeaTe/IbHO, a /ISl MTHOCTPAHHBIX apOUTPOB —
ellle M HEMOHATHO. B TO ke BpeMs B apbuTpakax, KOTOpbIe IPOXOMST B peXXnume ad
hoc, roHOpapbl yCTaHABIMBAIOTCS CAMUMM apOUTpaMM MCXOAs M3 MX ITOYaCOBON
CTaBKM ¥ [I0 KOHIIa Jie/la HeM3BeCTHbI CTOpoHaM. [109TOMy /1ormKa B TAKOM pPeryin-
POBaHMMU €CThb: Y CTOPOH [JO/DKHO OBITh IPABO CyHeOHOro 06)kajoBaHuUs rOHOpapa,
€CJIV OH IIPEeJICTAB/IAETCS HeCOPasMepHbIM Ui HEOOOCHOBAHHBIM.

Bornee mpobmemarnyHa cutyanys, Korga roHopap apouTpa ycTaHOBIEH TPEThUM
JIALOM, T.e. MHCTUTYTOM, a MCK COITIACHO 3aKOHY IOfaeTcsi mpotus apbutpa. Tem
He MeHee B npenefieHTHOM fienne W.M., K.H., S.K. (arbitrators) v. Soyak International
Contruction & Investment Inc.*** BepXoBHBIII CyZi TIOATBEPAVII BO3MOXXHOCTD OCIApM-
BaHsI TOHOPAPOB HE3aBMCYMO OT TOTO, OBUIN /1Y OHM YCTAHOBJIEHBI ApOUTPAKHBIM
MHCTUTYTOM MM camumu ap6burpamn. Ha mpakTuke ske 06)kaloBaHMs TOHOPapOB
depes CyJ KpaiiHe pefiKit. YIIOMSHYThIi BbIlile CYAeOHbIN IpeljeIeHT BbI3Ba/l KPUTUKY
¥ B LIeJIOM HETIOHVMMaHNe IIBEACKOT0 apOUTPasKkHOTo co00IecTBa.

347 Oversyn av lagen om skiljefdrfarande: Betinkande av Skiljeférfarandeutredningen (SOU 2015:37). S. 136.
348 NJA 2008 s. 1118.
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B HOBOM 3akoOHe IpefaraeTcs CAenartb yTOYHeHMe U UCKIIYNTD IPaBO Ha Cy-
fiebHOe 06Ka/loBaHMe TOHOPAPOB, €C/IM OHM YCTAHABAMBAIOTCS apOUTPaXKHBIM VH-
CTUTYTOM.

4. 3akmoyeHne

Bellle mpyBefieHbI JINIIb HEKOTOPBIE, XOTs I, Ha B3IVLAZ aBTOPa, Hanbojiee BakKHbIE
U3MEHEHVs B LIBEJCKOM apOUTPa>KHOM 3aKOHOAaTenbcTBe. Ha JaHHbBII MOMEHT 3a-
KOHOIIPOEKT M3y4aeTcs MMHIMCTEPCTBOM IOCTULII, KOTOPOE, YTBEPAUB 3aKOHOIIPO-
eKT, IlepefiacT ero B Pukcaar. TouHbIX CPOKOB NPUHATHUA HET, XOTA U OKUJAETCs, UYTO
OHO IIPOMU30IIJIET B CKOPOM BPEMEHI.

B memom Bce M3MeHEHMA NPENCTABIAIOTCA MONE3HBIMM VM HAIpaBI€HHBIMM Ha
FapMOHM3ALUIO IIBEICKOTO apOUTPaXKHOTO 3aKOHA ¢ MEXXIYHAPOIHBIMY CTaH/IApTa-
MU U IPMHOUIAMHA. 3aC/Ty>KMBaeT BCAYECKON MOAepKKI CTpeM/IeHe 3aKOHOATes
YIPOCTUTD IIPOLERYPY; TOBBICUTH OTKPBITOCTD ¥ TOJIEPAHTHOCTD PETYIMPOBAHMA 110
OTHOILIEHNIO K MHOCTPAaHHBIM cTopoHaM. OcTaeTca HaJeATbCsA, YTO 3aKOHOIIPOEKT
OyzeT IpUHAT B 6/yDKaiilnee BpeMs 1 JacT MMITY/IbC K AajIbHeiimeMy pa3putuio llIBe-
VM B Ka4eCTBe MO Y/LAPHON apOUTPaXKHOI OPUCAUKIINNL.
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O TEHAEHUUAX UCNOJIHEHUA APBUTPAXKHbDIX PELUEHUI
MKAC B YKPAVHE U 3A PYBEXKOM

Apocnae Illempos, Auna Traueea, Enena Cuukoeckan®®

BmecTo npemucnoBus

B cdepe ycnyr mo yperynmupoBaHMI0 MEXAYHAPOZHBIX KOMMEpPYECKUX CIOPOB
OospIlIasi KOHKypeHIMsI, 0COOEHHO, CPeiy MOCTOSHHOAEICTBYIOMINX MEXIYHAPO-
HBIX apOUTPXHBIX yIpeXaeHuil. MHOXeCcTBO (akTOpOB BIANSIOT Ha BBIOOp ompe-
Ie/IEeHHOTO apOUTPKHOTO MHCTUTYTA IIPY HMOATOTOBKE KOHTPAKTA 1 apOUTParKHO-
TO COIVIAIlIeHNsI, HAIIpUMep, TaKye KaK: CJIOKHOCTDb JJOTOBOPHBIX OTHOIIEHUIT, CyM-
Ma KOHTpaKTa, IPUMEHNMOe IIPaBo M 9KCIepTu3a apOUTPOB, SA3bIK IPON3BOACTBA
U SA3BIK JIOKYMEHTOOOOpOTa Cpefy CTOPOH BHEIIHEIKOHOMUYECKVX OTHOIIEHMIL,
npogeccroHanusM, yEo0cTBO U ObICTPOTA OpPraHM3aLUy U IIPOBEeHNsT apOuTpax-
HOTO pa3duparenbCTBa, BO3MOKHOCTD 9 (PEKTUBHOTO NMPUHYAUTENIBHOTO TIpyUBeLe-
HYIS B VICIIOTTHEHME apOUTPaXKHBIX PelLIeHMIL.

[TpyHIVIIBI IpUSHAHMA U NIPUBENEHMS B VMCIONHEHMEe apOUTPaXKHBIX peIleHMit
B OOJIbIIIEII CTelleH) TapMOHM3MPOBAHBI, KaK O1arofaps NMpUHATUIO HAIOHAIbHO-
ro 3aKoHopaTenbcTBa Ha 6ase Tumnosoro 3akona JOHCHUTPAJI o mexpyHapomHOM
TOPrOBOM apOUTpa’ke, TaK ¥ MOCPEACTBOM 3aK/ITIOUEHNUS U MPUCOEAVHEHN K MHO-
TOCTOPOHHUM MEX/YHapOJHBIM COITIALIEHVAM, B IIEpBYI0 odepenb, KoHBeHIMM o
NPU3HAHUM ¥ TIPUBEIEHNUN B VICIIONTHEHME MHOCTPAHHBIX apOUTPa’KHBIX pelleHui
1958 rona (Hbro-Vopkckas KOHBEHINA).

Tak 1o o611ieMy IpaBuIy, pellieHNs MeX/JYHapOJHBIX KOMMePUYeCKIX apOonuTpaxeit
IPU3HAIOTCS 0053aTe/IbHBIMMI Y UCTIONIHAIOTCS CTOPOHAMM JOOPOBO/IbHO. B mpoTus-
HOM CJly4ae, TaKle pelleHNs VICIOMHAITCA B COOTBETCTBUY C 3aKOHOATE/IbCTBOM
(BK/IIOYask MEXIYHAPOHBIE COITIAIIEHNSI) TOCYAapPCTBA, Ifie MCIPAIINBAECTCS IIPUHY-
AUTENbHOE MCIIOTHEHNe apOUTPaXXHOTo pelieHus (0 0OpalleHNIo 3aliHTepeCcOBaH-
HOJI CTOPOHBI B KOMIIETEHTHbIE OPTaHbl TAKOT'O TOCYAPCTBA).

He cMoTps Ha yHUBepCaJbHOCTb IPUHIUIIOB, OIpPEAEAIONINX IPOLecc
IIPU3HAHVA U VICIIOTTHEHVsI apOUTPaXKHBIX pelleH i, CyaeOHas mpakTukKa 1o aToi Ka-
TErOPUN JIeJI CIIOCOOHA IPOJIEeMOHCTPUPOBATh Ka4eCTBO apOUTPAKHOIT IIPOLieypbl U
apOUTPa’KHOTO pelleHNs], MeCTHBIE ITPOLecCyaaIbHble 0COOEHHOCTH 3TON POy PhI
B OTZIE/IbHBIX CTPAHaX, a TAKXKe OLIEHUTD, B KAKOJI-TO CTemeHy, 9p(eKTUBHOCTD ap-
OUTPaXKHOI IIPOLEAYPBI II0 OTHOLIEHNIO K JKelTaeMOMY Pe3y/IbTary.

B aToit crartbe mpuBemeH KpaTkuit 0630p*” cymeOHOI IPaKTHMKM IIO BOIPOCY
IPU3HAHVA U IPUBEJEHNUA B MCIIO/IHEHNE, KaK B YKpauHe, TaK 11 B APYIUX CTPaHaX,
apOUTPaKHBIX pelleHNii MeXXIyHapOoJHOrO KOMMEPUYECKOro apOUTPaKHOTO Cyna

349 fdpocnas IlerpoB — coBeTHNUK, AHHa TkayeBa — crapiunit puct, Enena CMYKOBCKas — IOMOLIHVK I0PUCTA

IOpupyueckas Gpupma «Acrepc»

350 0630p Cyne6HOI MPaKTUKM He ABJIACTCS MOTHBIM aHATN30M JOCTYITHOI IPAKTUKY [0 YKa3aHHON KaTeropum
CTIOpOB.
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npu ToproBo-npomeiiieHHol nanare YKpanuel (ganee - MKAC), camocTosATebHO-
rO IOCTOSHHOJEVICTBYIOLIETO apOUTPAKHOTO YUPEXJEHNS C MECTOHAXOK/EHIEM B
ropogpie Kues, Ykpanna.

ABTOpBI CTaThy BBIPAXKAIOT CBOE IMpPU3HAHNE BBIAAIOMINMCA IPAKTHUKaM B cde-
pe apburpaxa, 6arogaps KOTOPBIM B 9TOJ CTaTbe IMpUBENEH KpaTKuii 0630p He-
KOTOpOJ MpaKTUKM NPU3HAHMA M TIpMBefieHus B ucrnonHeHue peurennit MKAC
3a pybexxoM. A uMeHHO (6e3 OIpefie/leHHOTO TOpsfKa): Aznekcanop Xpanyuxuil,
“Sysouev, Bondar, Khrapoutski & Partners” (Pectiy6nuka benapycs), Anopeii ITanos,
“Norton Rose Fulbright (Central Europe) LLP” (Poccuitckas ®eneparys), AnexcaHop
Kopobeiinuxos, “Baker McKenzie” (Pecrybnuka Kasaxcran), Pamynac Ayosesuuuyc
u Pumanmac Qayiiomac, “MOTIEKA & AUDZEVICIUS” (JIntoBckas Pecriybnuka),
Mnea Kauescka, “The Law Office of Inga Kacevska” (JIarBuiickas Pecriy6nuka), Enena
Ilepenununckas, “Integrites” (Ykpauna), Braoumup fApemxo, “Sayenko Kharenko”
(Ykpanna), Mapko Cyuuu, “BAIER RECHTSANWALTE KG” (ABctpus), [Iucun
Bypo, “Arnall Golden Gregory LLP” (CIIIA), u Ianuna JKyxosa, “BELOT MALAN &
Associés” (Opanuys).

I. Ilpusnanne u npusefeHue B ucnonnenne pemennii MKAC B Ykpaune
A.Ilpouenypa

IIpumenumas npasosas 6asa

Bonpoc mpusHaHusa u npuBeneHus B ucnonHenume pemennii MKAC B Ykpa-
VHE perympyeTcs, IIaBHBIM 00pa3oM, 3akoHOM YkpauHbl «O MeXAYHapOJHOM
KOMMepUYecKoM apbuTpake» (KOTOPBII MPUHAT HA OCHOBaHMU TUIIOBOTO 3aKOHA
IOHCUTPAJI 1985 ropia, 6e3 usmenennit 2006 rosa), Hoio-lMopkckoit koHBeHIMel 1
HopMamu [pakgaHckoro nmpoueccyanbHoro kogekca Ykpanusl (I'TIK).

OtmernM, uTO B YKpanHe ceitgac IIPOXOAUT cyfebHas pedopMa, B paMKax KOTOPOI
B KoHIle uioHs 2017 roma ObUI MPUHAT B MEPBOM UYTEHUM MPE3UIEHTCKUIT 3aKOHO-
poeKT Ne6232 0 BHECEHMM U3MEHEHMII B psAJ, IPOLECCYaNbHBIX KOLEKCOB U JPYTUX
3aKOHOJJATE/IbHbIX aKTOB (3aKOHOMPOEKT Ne6232). 3aKOHOIPOEKT IpeJIojIaraeT
nsMeHeHus u B HopMbl I'TIK, koTopble perynmpyior mporecc Ipu3HaHUA U NpUBefe-
HUS B MICTIO/THEHYe apOUTPaKHBIX pelieHnit. [[puHsTIE TIpoeKTa 3aKOHA IIPUBETIET, KaK
MIPEICTABIIAETCS, K O3UTUBHBIM M3MeHEeHVSIM B GOPMUPOBAHIN IPAKTHUKIA, B TOM YUC-
JIe V1 TIO KaTeTropuu Jiell 0 IPU3HAHUY U IIpMBefeHn B ucronHeHue pemenniit MKAC.

Kax ormeyanoch, o obujeMy mpaBuiy, IpuMeHUMoMy u K pemmennsm MKAC,
apOuTpaKHble pellieHns, Tpu3HAOTCI obs3arenpHbiMu. Pemenuss MKAC ucnon-
HAIOTCS CTOPOHaMy H0OpoBobHO. CTOPOHA, OCHOBBIBAIOIIAACSA Ha apOUTPaKHOM
pelLIeHNy YIM XOAaTaliCTBYIOIasl O MPUBEAEHNM €T0 B MCIO/MHEeHue, obpalaeTcs B
KOMIIETEHTHBI CYJ] C COOTBETCTBYIOIMM XOJaTalICTBOM.

Komnemenmnutii cyo

B cootBerctBun c peiicreyromumyu HopMamyu [TIK KoMIeTeHTHBIM ABIAETCA
OOLIMIT CyZ, 1O MeCTy HaXOXKAEHMs JO/DKHMKA IO apOUTPaKHOMY peIIeHNIo, a B
cly4dae, €C/M NO/DKHMK He JMMEET IIOCTOSHHOTO MECTOHAXOXIEeHMSA B YKpauHe,
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KOMIIETEHTHBIM OyeT CUMTAThCA CYJ IO MECTY HaXOX/ICHUA MMYIEeCTBA JJO/DKHMU-
Ka, Ha KOTOpOe MOXXHO IIpoM3BecTy B3bickaHue. O6xanoBaHue pelleHns cyga oo
YIOBIETBOPEHUM WIN OTKa3e B YOBIETBOPEHUN COOTBETCTBYIOIIETO XOfaTaliCTBa
BO3MOXXHO B YCTAHOBJICHHOM IopsifiKe. He AB/IAIOTCA eAMHIYHBIMMU CITy4an 00>Kao-
BaHMsA pelleHNs 10 MPpU3HAHMIO 1 ucnonHenuio pemenniit MKAC o BceM mHcTaH-
IVISIM, BK/IFOYAs CYJ KaCCAIMIOHHON MHCTAHIMM — KOTOPBIM 0 CO3/JjaHus HOBOro Bep-
xoBHOro Cypa YKpauHsl AB/IsgeTCA BpIcmii crienannsupoBaHHbIM CYAOM YKpauHbI
II0 PAaCCMOTPEHMIO TPAXKAAHCKMX 1 yronoBHbIX fen (BCCY), a uHorga maxe mo He-
CKOJIBKO KPYTOB.

3axoHOINpoeKT Ne6232 mpeflycMaTpuBaeT IIPOrPecCUBHOE M3MEHEeHMe — IOACYA-
HOCTD JIe/l O IIPU3HAHMM M IPUBENCHNN B UCIOMHEHNE PelIeHNiI MeXXIyHapOIHBIX
KOMMepYecKIX apOuTpakeil Ane/UIALMOHHOMY cyAy ropona Knesa. ITpeiosxeHHOe
U3MeHeHIe MOXeT CIIOCOOCTBOBATb COKPAIIEHNIO CPOKOB Ha PACCMOTPEHNeE e/ 3TON
KaTeropuy, a TakKXe CIOCcOOCTBOBAaTb (OPMUPOBAHUIO OFHOOOPA3HON CymeOHOI
npakTuku. OIpeyenenne o pe3ynbTaTaM pacCMOTPEHNS XOaTaliCTBa MOXKET ObITh
006>KaJIOBaHO B alIe/UIALIMOHHOM IIOPsZIKe.

Cpox 0nst npedvABNEHUS PelleHUA K NPUHYOUMeTbHOMY UCNOTHEHUIO

Kpegutop mo apOuTpaKHOMy peLIeHMIO MOXKeT OOpaTUThb apOUTpakHOe pe-
menne MKAC k npuHyguTeTbHOMY MICIIOTHEHUIO TIOCIEe BCTYIUIEHMS €r0 B CUJIYy Ha
MPOTsKEHMM TPeX 1eT CO IHA BCTYIUIEHNA B CUTy TaKOTO pelleHue, 4To B cnydae MKAC
OyzeT ¢ AaThl, KOrfa apOuTpaKHOe pellieHye ObUIO BBIHECEHO. VI3 cyneOHOI paKTuKu
ClIefiyeT, YTO YKPaMHCKMeE CY/bl IPMHUMAIOT B KaueCTBe JOKa3aTe/IbCTBa BCTYIIEHUA B
cury pemennss MKAC camo pemennie MKAC, ecnt mata ero BCTyTIIIeHUs B CUTTY YKa3a-
Ha B PE30TIOTUBHOI YaCTH pellleHns, a TAK)Ke, CpaBKi, BbimanHbie MKAC.*!

Ecnu >xe pelleHueM IpeqycCMOTPEHO B3bICKaHNE IepUOAMYECKUX IIaTeXell, TO
obpaliieHe 3a ICIIONTHEH)eM BO3MOYKHO Ha IIPOTSKEHUY BCETO Nepyoyia IIPOBeeHNs
B3BICKAaHM C B3bICKaHIMEM 3a/J0/DKEHHOCTH 3a ITOC/IefHMe TPy roja. B mamoctpupye-
MoM fiene,** apourpaxubiM pemenneM MKAC ot 4 nrons 2007 rogia 661710 yTBepK/e-
HO MMPOBOE COIJIallleH!e, KOTOpOoe NpeflycMaTpyUBao BHIIATY 3a[J0O/DKEHHOCTH T10-
nyropoBbiMy ItaTexxamu ¢ 2008 roga o 2010 rog. Kpegnurop obparnics B ykpanuH-
CKUII CYJI C XOATaiICTBOM O IIPYHYAUTEIBHOM MCIIOTHEHNY apOUTPasKHOTO pelleHNs
MKAC ronbko B anperne 2011 roga (mocnegHuii iaTexx no rpaduKy AO/DKeH ObII
ObITH Tpou3BefieH B fiekabpe 2010 ropa). [lompiTka cyfja ane/uIsALMOHHOI MHCTAHIIUN
OTKa3aTb B Y[ OB/IETBOPEHNM XOJaTaliCTBa, HA OCHOBAHUM MCTEUeHNs IIPOLeCCyalb-
HOTO CpoOKa [l mpefbasneHns peutennss MKAC x IpuHyguUTeTbHOMY MCIIOTHEHMIO,
6b11a ocraHoBneHa BCCY, ¢ cchUIKOI Ha BBIIIENIPUBENEHHOE NIPABIIO NIPYMEHEHNS

351 Cypps paitoHHOrO cyfa ropoga Kuesa ocTaBm1 XofaTaiicTBO O IPU3HAHNY U IPUBEEHUN B VICIIOJIHEHNE pe-
mennss MKAC 6e3 paccMOTpeHns, 3aK/II0YNB, YTO KPEAUTOP MO apOUTPaKHOMY PeILIeHNIO He TIpefCcTaBiT oduin-
QJIbHBII JJOKYMEHT O TOM, 4TO apOUTPaXKHOE pelleH e BCTYIIIO B CUIY, M TO, YTO OTBETYNMK, KOTOPDIiT He y4acTBOBAIT
B apOUTPaXHOM TIpolecce, ObUT HaexXamum obpasom ysegomaeH. Onpenenenne ot 9 mapra 2017 roga mo memry
Ne758/3392/17 (http://www.reyestr.court.gov.ua/Review/65242910).

352 Omnpepenene BCCY or 27 mionsa 2012 roga mo gmemy Ne6-9629cel2 (http://www.reyestr.court.gov.ua/
Review/25240284). Ormetnm, yro BCCY ycraHOBWI HaaM4ue [PYroro OCHOBAHMUA /IS OTKa3a B YIOBIETBOPEHUN
XOflaTaliCTBa 110 IPMHYAUTENbHOMY MconHeHuio pemenns MKAC.
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3-71eTHETO mepuofia K pelleHyuaAM, IIpeJyCMaTpUBaIOIMM IIPOBefeHNe Mepuomye-
CKIUX IJTaTeXKeN.

Oba3amenvhvie 00KyMeHMbL

Kpegutop mo apOuTpaKHOMY pelleHMIO (MM €ro IpeACcTaBUTENb) JOKHBI
HOZIaTh B KOMIIETEHTHBIN CYJ, IOJIMHHVK VU HO/DKHBIM 00pa3soM 3aBepeHHYIO KO-
o apburpaknoe pemenre MKAC, a takke apOUTpakHOro cornauieHus (apom-
TpaXKHOI oroBopku). Ecymn ap6utpaskHoe pellleHue Wy COITIALlIeHVIe M3/I0KEeHBI Ha
MHOCTPAHHOM f3bIKe, TO CTOPOHA JO/DKHA NPeIOCTaBUTD TaK)Ke MepeBOf, TAKUX J0-
KYMEHTOB Ha YKPaUHCKUIL VTN PYCCKUIA A3BIK.

b. OcHoBaHuA /14 0TKa3a B IPU3HAHUM M MIPUBeJEeHNN B JICHOTHEHIIe

CraHpapTHBIN IepedyeHb OCHOBAHMIA [/I1 0TKa3a B YAOBIETBOPEHUN XONATalICTB O
IPU3HAHVUY Vi IPYBEEHNM B UCIIOJTHEHVIE MEX/IYHAPOJHBIX apOMTPa>KHBIX PEeLIeHNIA,
KOTOPBIiI IPYMEHSETCS] YKPAaMHCKUMY cyfaMu (paBHBIM 00pa3oM Kak K pelleHUsAM
MKAC, Tak u K pelIeHNsM MeXIYHapOIHBIX apOuTpaxkeil ¢ MeCTOM apouTpaxa 3a
TpaHNulielt), IpuBefeH B cTaTbe 36 3akoHa YKpanHbl «O MeXIYHapOLHOM KOMMepye-
ckoM apbutpaske» u B ctatbe V Hbro-VOpKcKoit KOHBEHINM.

OdeHb YacTO YKpaMHCKMe CY/ibl B MOTUBMPOBOYHOI YaCTy IIOCTAaHOB/IEHUIT IIPH-
BOJIAT IIepeyYeHb BCeX OCHOBAHMIL /I OTKa3a (M/IM JAl0T OTCBUIKY Ha COOTBETCTBY-
IolIJie 3aKOHOJIaTe/IbHble HOPMBI), BK/II0Yas Te, Ha/lM4le KOTOPBIX JJO/DKEH JJ0Ka3aTh
JO/DKHUK 10 apOUTPaXXKHOMY peleHNIo (6e3 yTouHeHMs ObUIM M TaKyie OCHOBAHMSA
[e/ICTBUTE/IbHO 3asB/IeHbI). B pelleHnsAx o6 yooBIeTBOPEHMN XOAATAICTB O IpU-
3HAHUM U IPUBEJEHUN K MCIOMHEeHMIo apoutpaxubix pemenuit MKAC cynpl, faB
nepeyeHb WIM OTCBUIKY Ha COOTBETCTBYIOIIME HOPMbI C OCHOBAaHUAMMU J/Is1 OTKa3a
B Y/IOB/IETBOPEHMM XOZIATAICTBA, 03 IMIIHNX AeTaell M pacCy>KAeHWIT 110 CYTH BO-
IIpOCa MepeXofAT K BBIBOAY 00 OTCYTCTBMM OCHOBAHWII [/I OTKa3a B yIOBIETBOpe-
HUM XOJaTaliCcTBa.

TpeHmoM HeTOOPOCOBECTHBIX HO/DKHUKOB SBJISETCS 3asiBICHNE 1Ie/IOT0 MepeyuHs
OCHOBAaHMII IPOTUB NpU3HAHNA U NpUBefileHNs B ucnonHeHus pemennit MKAC, a
TaK)Ke MHULMMPOBAHKA OTHENbHOIO MPOM3BOACTBA 1o oTMeHe pemeHua MKAC B
Cylax YKpauHbl.

Ily6nuunouii nopsioox

OpHyM 13 NMUAMPYIOIMIMX ITI0 YAacTOTe 3asAB/IEHMII OCHOBaHMEM [T BO3paXKe-
HUA IIPOTUB IIPU3HAHUA U NpuBefieHN: B ucnonHeHne pemennit MKAC asngercs
IpOTUBOpeuNs IyOIMYHOMY NOpsAAKYy. [IpomeccyaTbHOe 3aKOHOATEIbCTBO He IPei-
JIaraeT OIpefe/IeHNs MyOINYHOMY IIOPAAKY AL Iie/eil KaTeTOPUY Jiel TTO IPefOCTaB-
JIEHMIO 0053aTeIbHON CUIbI MHOCTPAHHBIM CYy/IeOHBIM M apOUTPaXKHBIM pPelIeHVAM
Ha Tepputopuy YkpanHsl. CyIbl MHOTTA CChITAIOTCA Ha HOPMBI [paskJaHCKOTO KOfIeK-
ca YKpauHbl O IPOTUBOPEUNY CASIKY ITyOIMYHOMY MOPSKY VU Ha 3aKOH YKpauHbI
«O MeXyHapOJHOM YaCTHOM IIpaBe».
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Cygpl 4acTo B KadecTBe TecTa INPUMEHAIT pasbsacHeHMs Bepxosroro Cypma
YKpauHbL*> 4TO 1OA MyOMMYHBIM IOPAAKOM C/IeAyeT HMOHMMATh IIPaBONOPSJIOK
rOCYHapCTBa, OIpefeAIle IPUHINIIBI ¥ Hadala, KOTOPble COCTABIAIT OCHOBY
CYILeCTBYIOLIETO B Hell IOpsKa (KacaloTcs ee He3aBUCUMOCTH, 11e1ecCO00pasHOCTH,
CaMOCTOATETIBHOCTU U HEIIPMKOCHOBEHHOCT! OCHOBHBIX KOHCTUTYIVIOHHBIX IIPaB,
cB06OJ, TapaHTUIL U T.J3.).

CTOUT OTMETNTD, YTO YKPAMHCKNE CYAbl YBXAOT IPUHINII OKOHYATETbHOCTI
apOUTpPaXXHBIX pelIeHNiT, pa3bscHeHHbIT BepxoBHbiM CyfoM YKpanHbL** a MMeH-
HO O TOM, YTO XOJATaiiCTBa O NMPM3HAHUY ¥ NIPVUBEIEHNN B VICHOTHEHME pelleHNnit
MHOCTPAHHBIX CY[OB (apbuTpaxeri) Cyl paccMaTpuBaeT B YCTAHOBJIEHHBIX HMMU
TPaHNIIAX ¥ He MOYKET BXOAUTD B 00CYX/jeHNe IPaBWIbHOCTY 9TYUX PEIICHNII I10 CYyTU
Y BHOCUTD B HUX KakKye-mubo nsMmeHeHnA. Xorsa, BCCY3 3akmouns, 4To «04es8uoHo,
umo 6e3 aHANU3A NPUMEHEHUS [APOUMPANHVIM MPUOYHATIOM] MAMEPUATTLHOZ0 3AKO0-
HA HEeB03MOXHO 8blA8Uumv Hecoomeemcmeue npunamozo MKAC npu TIIII Ykpauno!
pewienus nybnuuHomy nopaoky Ykpaumovl», B IpOAHAIM3MPOBAHHOI CyeOHOI ITpak-
THKe oTHocuTenbHO pemreHnit MKAC, cymbl MaKCMMAaabHO BO3IEPXKUBAMUCh OT
OLIeHKV IIPaBU/IbHOCTY NTPYMEHEHVSI HOPM MaTepuaaIbHOTO IPaBa K CYI[ECTBY Hera.

B ogHOM M3 fen® 3Toil Kareropum, NO/DKHMK IO apOUTPaKHOMY pelLIeHMIO
CCBUIAJICA HATO, YTO ap OUTPAXKHBII CY/ HE YUeTT, YTO II0 KOHTPAKTY KPEAUTOP IIOCTABIII
IPOAYKLMIO IUIOXOTO KadecTBa, AO/DKHMK OIUTATM/I CTOMMOCTb TOBapa, KOTOpas
Obl1a 6O/IbIIe CTOMMOCTY HMOCTABICHHOTO KaueCTBEHHOTO TOBAapa IO KOHTPAKTY —
COOTBETCTBEHHO MO/DKHMK CYUTAJI, YTO y HEr0 OTCYTCTBYeT 0053aTeIbCTBO IIO
ortate ToBapa. I10 MHEHUIO TO/DKHVKA, apOUTPaKHBIT TPUOYHAT He [a/l TO/DKHOM
OLICHK! STUM OOCTOATEeNIbCTBAM, YTO MMENIO CBOMM pe3ylIbTaTOM HapylIeHHue CT.
8 Koncturynum YkpanHbl (BepXOBEHCTBO IIpaBa) ¥ IIpM3HAHUE U INIpUBeleHNE B
VICIIOJIHEHJe 9TOTO pellleHNs B YkpauHe OyfeT HapylleHMeM ITyOIMYHOTO IOpsfiKa
YkpauHbL. B OTKpBITOM [JOCTYIIE €CTh /IBa PellIeHN:A CYIOB IepBOI I AlleUIALIOHHON
MHCTAHIMM — CYAbl He MOAfep)Kaay 3asB/IeHHBI apTyMeHT JO/DKHUKA, YTOYHMB,
4TO CIIOp U pellleHVe apOuTpaXka Kacaemcs 63aumo0mMHOUeHUTE MeHOY KPeoumopom
U 0O/MCHUKOM Vi He 3aTparuBaeT MPaBOBOTO MOPsAKa YKPaWHBL, @ CY[bl He TO/DKHBI
BJIaBaThCA B IEPECMOTP IMPABIIBHOCTY IIPUMEHEHNs apOuTpaxkeM Ipasa.

IIy6nuunolii nopA00K u y2po3a HAUUOHATLHBIM UHMeEpPecam
CBoeobOpa3HOil 0cOOEHHOCTDIO* MPAKTUKM NPUSHAHUA U NIPUBENEHMS B VICIION-
HeHue pemennit MKAC B Ykpanse AB/Is€TCs TO, YTO CY/bl, CChIIASACH HA OTCHIJIOYHYIO

353 Tynkr 12 Iocranosnenus [Inenyma Bepxosroro Cyna Ykpansst Ne12 ot 24 geka6pst 1999 roga.

354 Tynkr 12 Iocranosnenus [Inenyma Bepxosroro Cyna Ykpansst Ne12 ot 24 geka6pst 1999 roga.

355 BCCY o0 mpakTyKe PaccCMOTpeHMsA cyfgamy fgen o6 ocmapmBaumy pemennss MKAC u o mpusHaHmu u
VICIIOJTHEHWH PelLIeHN T MeXXIyHapOIHbBIX I MHOCTPAHHBIX apOuTpaxeit ot 01 centsabps 2015 ropa.

356 Cyne6Hoe memo Ne635/6529/13-15: ompepenenye XapbKOBCKOTO PaifoHHOTO Cyfa XapbKOBCKOI 06macTi oT
4 oxrabpa 2013 ropa (http://www.reyestr.court.gov.ua/Review/37131018#); ompepenenne ANe/IAIMOHHONO Cyaa
XapbkoBckoit o6macty ot 29 auBaps 2014 ropa (http://www.reyestr.court.gov.ua/Review/36945305).

357 OtmeTyM, 9TO ¥ IPYU PaccCMOTPEHMM XOLATAICTB O NPUSHAHMM Y IPUBELEHNMNM B VICIIONHEHNE VHOCTPAH-
HBIX apOUTPaKHBIX PENIeHNit C MecTOM apbuTpaxka B CTpaHe-yJIacTHMIIE, HanpuMep, Hpio-VopKckoit KoHBeHIN,
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npoueccyanbHylo HopMmy ITIK, mpumeHAIOT JomONMHUTENbHbIE AedONTHbIE®

OCHOBaHII, TPMMEHUMBIE K IPU3HAHMIO U IPUBEIEHNIO B VICIIOJTHEHVE THOCTPAHHbIX
cy0eOHbLX PeIIeHMIL.

VHTepec npencTaBisaeT JOIOMHUTENIbHOE OCHOBAHUE, UTO «UCNONHEHUE PeuleHUs
yepoxcano vt unmepecam Ykpauovl». XoTs cyfeOHas MpaKTUKA B YaCTV OCHOBAHUSA
YIpO3bl HALIMOHA/IBHBIM IHTEPeCcaM He JOCTaTOYHO C(popMupOBaHHAA, OHAKO, IIPefI-
CTaBJISETCS, YTO 9TO OCHOBAHUE SIBJISIETCS OTJE/IbHBIM OT OCHOBAHUS «MpU3HAHUE U
npugederue 6 UCNONIHEHUE I1M020 PeUleHUs NPOMUBOPpeUam nyOaUUHOMY NOPAOKY».

B opHoM cyme6HOM fene,” Bospaxkas IPOTUB HpPU3HAHUA M IIPUBEEHUA B
ucnonaenne pemenna MKAC, rocymapcrBeHHoe mpepnpusAtue (OTHeCEHHOE K
HepPeYHI0 CTPATernyecKy BaXKHBIX TSI 9KOHOMUKM U 0e30macHOCTVM YKpamHbI)
yKasbIBallo Ha TO, 4TO ucronHenre pemennss MKAC o B3bicKaHMM C Hero
[IO7Ta, YYUTBIBAs CTATyC MPEeANpMATHA U IIPAaBOBOM CTAaTyC €ro MMYIecTBa
(rocymapcTBeHHass COOCTBEHHOCTBIO Ha IIpaBe XO3sICTBEHHOIO BefleHUs) OymeT
yepoxcamo akoHomuueckum unmepecam Ykpaunvi. Cypnpl He TPUHAIM CTOPOHY
FOCYJapCTBEHHOTO MPEANpUATUA, OODBACHASA 9TO TeM, YTO IpeNnpusATve He
JI0Ka3aJI0 CYLeCTBOBaHME YIPO3bl CBOET0 6aHKPOTCTBA (OfHAKO, B IIPUHIINIIE, CY/IbI
paccMOTpeny 3TO OCHOBAaHME JIS OTKas3a B Y/JOBJIETBOPEHMM XOfIATAliCTBAa IMEHHO
10 KPUTEPUIO YTPO3bl HAIIVIOHATbHBIM HTEpeCaM, a He ITyOIMIHOTO IOPAAKa).

OtmeTnM, 4TO 3aKOHOIPOEKT Ne6232, cKopee BCero, YCTPaHUT 3Ty 0COOEHHOCTD,
BHecCA AICHOCTb B OCHOBAHNIA, IPYIMEHNMBIE J/IA OTKa3a B yIOBIETBOPEHNN COOTBET-
CTBYIOLIETO X0flaTalicTBa OTHOCUTenbHO pemmernit MKAC.

HeodeiicmeumenvHocmv apoumpaicHozo coznauieHus.

XoTs B LIe/IOM, YKPaMHCKMe CyAbl IPU3HAIOT U yBakKaloT KoMreTeHnuo MKAC
yCTaHaBNMBATh CBOI0 KOMIIETEHLIMIO, OfIHAKO, YCTAaHOBUB HeMe/ICTBUTEIbHOCTD
apOUTPAKHOTO COT/IAIlIeHMS], OTKA3bIBAIOT B MPU3HAHUM U IPUBENEHUN B UCIIOTHE-
HIte apOUTPA’KHOTO PelleHNsI.

B omnom u3 men,** mcmpammBanoce mpusHaHUe M UCIOTHEHME apOUTPaXKHOTO
peurennss MKAC, KoTopbIM OBIIO YTBEPXKIEHO MMPOBOE COITIAIICHE MEX/Y LIBeli-
LapCcKoyt pupMOIL ¥ TOCYAapCTBEHHBIM IPefIPUATIEM O BO3BpaTe KpeauTa.

YkpauHcKue Cyfibl OTKa3asu B yJOB/IeTBOPEHMY XOfjaTalicCTBa Ha OCHOBaHUM TOTO,
4YTO apOUTpaKHOE COT/allieHe ObI/I0 HelelCTBUTENbHBIM. VI3HauanbHO OB 3aKITIO-
YeH TPeXCTOPOHHMII JOTOBOP MEXAY IIBEMIApPCKOil (UPMOI, IOCyAapCTBEHHBIM

YKpamHCKMe CYABl TaKkXKe YacTO HPUMEHSIOT JAedonTHbIe OCHOBAHMSA A OTKasa B NMPM3HAHMM U IPUBECHUM B
VICTIONIHEHME MHOCTPAHHBIX CY[eOHBIX pelIeHMIL.

358 KoTopble MOIeXAT IPYMEHEHNIO B CTydae OTCYTCTBIA MeXFYHAPOZHOTO JOTOBOPA, KOTOPBIIT ObI yCTaHABII-
BaJI IlepeveHb OCHOBAHMIA /I7iA OTKa3a B IPU3HAHNUM V1 IIPUBE/ICHNN B MICTIOJTHEHE MHOCTPAHHbIX CYJeOHBIX PeIleHNMIT.

359 Termo Ne359/10104/16-11: ompepenerne Boprconbekoro ropofckoro paitoHHoro cyma Knesckoit o6macti ot
16 mapta 2017 ropia (http://www.reyestr.court.gov.ua/Review/65635772#) u onpegenenne Anennsannontsoro cyaa Ku-
eBckolt obmacTu oT 26 anpens 2017 roga (http://www.reyestr.court.gov.ua/Review/66249362). Ha MomeHT Hamuca-
HISA STOJ CTAThU B OTKPBITOM JIOCTYIIE OTCYTCTBYIOT CBEIEHMS O TIePeCMOTpe Cy/ieOHbIX pelleHnIt B KaCCaIllMOHHOM
TopsAJIKe.

360 Onpenenene BCCY or 27 mions 2012 roma mo gmemy Ne6-9629cel2 (http://www.reyestr.court.gov.ua/
Review/25240284).
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HpeANpUATUEM U YKPAUHCKUM OQHKOM. DTOT KPeAUTHBIN LOTOBOP ObLT MOfYMHEH
npasy IlIBeitiiapun u copepxxan apOUTpaKHOe COITIAIIEHME O Iepefadye CIIOPOB B
ap6urpaxssit cys npu TTIIT IIBeitriapun. VI3sMeHeHUs B KPEAUTHBIIL JOTOBOP FOJDK-
HBI ObUI OPOPM/IATECA B MMCbMEHHOM B/Ie YIIOTTHOMOYEHHBIMM JIMLIAMM HIBeIIap-
CKOJT pMPMBI, TOCYJapCTBEHHOTO MIPEAIPUATAA M YKPAUHCKOTO OaHKa.

MKAC npunan criop Ha ocHoBaHMM JJOIOTHNTEIbHOrO cornamenns Kk KpegurHo-
MY JIOTOBOPY, KOTOpOe ObI/IO 3aK/TI0YEHO MEX/Y LIBeijapcKoil GupMoit 1 rocyaap-
CTBEHHBIM INIpeAnpuATIeM (M He COfepKasio MOANNCU YKPAaHCKOro 6aHKa), U Ipef-
ycmarpusaio nepefauy ciopos 8 MKAC mpu TTIIT Ykpannsl.

Cynpl ormernnu, 410 MKAC He onpepenu, 4To JJOIONTHUTEIbHOE COITIALIeHIEe
SBJIAETCS NeVICTBUTE/NIbHBIM B COOTBETCTBUIU C IPYMEHMMBIM IIPABOM, ¥ He yCTaHO-
BIWI, YTO OH ABJIAETCA HAJIEKALIVMM CyLOM, YIIOTHOMOYEHHBIM PeIlIaTh CIOPBI I10
KpeJUTHOMY [OTOBOpPY. B ymoBneTBOpeHMM XO#aTaliCTBA O IPU3HAHUU peLIeHMs
MKAC 651710 0TKa3aHo.

Coomeemcmeue coznawieHut0 cmopox - 00A3amenvHolii peKomMeHOAUUOHHDLL
CHUCOK apéumpos

AHanu3 HEKOTOPOIT CyeOHOII MPAKTUKY II0 BOIIPOCY 0053aTe/IbHOTO XapaKTepa
pekoMeHpiaTenibHOrO crycka apoutpoB MKAC cBujeTenbCTBYeT, YTO YKpaMHCKIe
Cynbl He OYyT CUMTATh OTKa3 B IIpaBe CTOPOHBI Ha3HAYMTH apOUTpa He U3 peKo-
MEH/IaTe/IbHOTO CITVICKA HapylIeHeM apOUTPpa>KHON IPOLefypsl (M COOTBETCTBEHHO,
OCHOBaHMeM [T OTKa3a B IIPU3HAHUN U IPUBEEHN B UCTIOTHEHE apOUTPAXKHOTO
pemenust MKAC).

[Tosuiusa ykpamHCKuX CypoB*®! 3akmoyaeTcs B TOM, YTO €C/IM CTOPOHBI COITIA-
cuuch Ha apoutpax B cootBetcTBuM ¢ Permamentom MKAC (6e3 cormacoBanms
OTZIe/IbHOI TIPOLIeAyPbl Ha3HAUeHMsI apOUTpa), TO CTOPOHBI MOIJIN U JJO/DKHBI ObLIN
3HATh, YTO PEKOMEH/IATENbHBII CITMCOK SIBAETCS 00513aTeTbHBIM.

II. KpaTkuit 0630p HeKOTOPOIT IPAKTUKY NPU3HAHNA Y IPUBEJCHNA B
ucnonHenne pemenniit MKAC B MHOCTpaHHBIX OPUCTUKIVIAX

YHuBepca/ipHbIl 0030p MpPAaKTUKM NPU3HAHWUA M IPUBENEHUA B MCIONHEHUe
pemenuit MKAC B gpyrux I0pUCOMKUMAX OTCYTCTBYeT. B aTOM paspene mpuBefeH
0030p HEKOTOPOII TAKOI TPAKTUKI.

AP dexTrBHOCTD U cKOpOCTh IpusHaHysA pemreHnit MKAC B MHOCTpaHHBIX IOpUC-
IVIKLVAX 3aBYICUT B IIEPBYI0 O4epeb OT IIPUMEHVMON IpoLieRyphl. Tak, M3BeCTHO O pn-
3HaHuy peuteHnss MKAC B AHITIMM IPOTUB aHITIMIICKOI KOMITAHUY, IIPY 3TOM IIPOLiece
3aH:I 2-3 [JHA [IOCTIe TTOfIa4y COOTBETCTBYIOLETO 3asIB/IeHNs 6e3 IIPOBe/IeHIS 3aceaHyIL

361 Onpenenenne AneuAnnoHHOro cypa ropona Kuesa ot 19 Hos6ps 2015 roga B gene 06 oT™MeHe apOUTpax-
noro pemennas MKAC (http://www.reyestr.court.gov.ua/Review/54251942), pelureHns KacCaljiOHHON MHCTaHIINN
B OTKPBITOM JocTyne oTcyTcTByeT. Omperniennienne BCCY ot 13 maa 2015 roga, KOTOPBIM HOATBEP>KAEHbI BHIBOBI
CYAOB IEePBOIT 1 BTOPOI MHCTaHIMM 06 060CHOBaHHOCTHU OTKasa B oTMeHe peuterns MKAC mo npudnHe He mpu-
uatua MKAC HasHadeHNUs OTBETYMKOM JIMIjA He U3 pekoMeHpaaTenbHoro crmcka (http://www.reyestr.court.gov.ua/
Review/44378310).
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ITpu sTOoM M3 0630pa MPAKTUKM CYAOB HEKOTOPBIX TOCYAAPCTB yCMAaTpUBAeTCH,
YTO Ipoliecc NIPU3HAHNA U NPUBEEHNS B VCIONHEHNE MOXeT 3aHATb JOCTAaTOYHO
IINTEIbHOE BpeMsd, a pellleHMs CYLOB II0 COOTBETCTBYIOIIUM 3asBIE€HUAM MOXKET
OBITD IIPEAMETOM 06KaIOBaHNUA.

VIHorma oTBeTYMKY IPeAPUHIMAIOT IOIBITKY 3aTPYySHNUTD IIPOLIeCC IPUBEeeHN
B ucnonHenue pemennii MKAC nyrem MHMIMMpPOBaHUA IIpoliecca IO MX OTMeHe
B YKpauHe. B oTHoueHun crpas-ydactaul gorosopos CHI' o npaBoBoii moMomu
MOTYT IOJHMMATDHCS CIIOPHBIE BOIIPOCHI IO HAJIeXalleMy YBeOM/IEHUIO TO/DKHU-
KOB C y4eTOM 3THUX [JOTOBOPOB. BOIlpochkl HafijieXxalero yBefoM/IeH)s BOSHUKAIIM,
KaK MMHMMYM, IpM NPU3HAHUY ¥ IpUBefieHNM B ucnonHeHue pemenniit MKAC B
Poccnmiickoit @epeparym, Pecry6mke benapych u Pecy6nmke Kasaxcran.

Pemennsa MKAC mpusHaBamuch U NPUBOAWINCh B UCIIO/NHEHNME B ABCTPUN,
Typuunu, Pecny6m/u<e Kasaxctan, Poccmiickoit @eneparn, Pecny6nm<e bemnapycs,
JTarBmiickoit Pecniy6rke, JIntosckoit Pecrry6nuke n gpyrux cTpaHax.

JIntoBckasa Pecy6nuka

[TpencraBnseTca, YTO eCTb 3HAUUTETbHAs IIO3UTUBHAA CymeOHAasA IIPaKTH-
ka Bepxosnoro Cypa JIuTBbl 1 Ame/UIALMOHHOIO Cyfa IIO YAOBIETBOPEHMUIO XO-
JlATaiiCTB O NPUSHAHMUM ¥ NPUBENEHMM B UCIIOTHEHME apOUTPaKHBIX peIIeHMI
MKAC. omxHMKM IO apOUTPaKHBIM pELIeHNSAM 4acTO He BO3PaKaloT NPOTUB
YZOBJIETBOPEHVSI COOTBETCTBYIOLINX XONATAICTB, ¥ MIPOL[eCC IPOXOANT Oe3 3HAUM-
Te/IbHBIX TPyHAHOCTell. B Heckonbkux penax BepxosHblit Cyn JIUTBBI aHAIM3MPOBATI
BOIIPOCHI IEVICTBUTEIBHOCTY apOUTPAXKHOTO COIAIICHM Y HaJJIeXalllero Ha3Ha-
YeHNs apOUTpPOB.

Pecny6nuka Benapycp

Homxuuky 1o ap6urpaxusiM peutenrssM MKAC mpu TIIIT Ykpaunsl, Bo3paxkast
IPOTMB IPM3HAHMA U NpuBefeHns B ucnonHeHne pemennit MKAC, gacro ccpuia-
I0TCsI Ha HeHaJyIexalllee yBefoMIeH1e 06 apourpaxnoM mporecce. [Ipu atom cypst
Pecniy6nmkn Benmapyce mpuHMMaoT BO BHMMaHMeE JOKA3aTe/IbCTBA YIACTVS HO/DKHI-
Ka B apOUTPaXKHOM IIPOLiecce U BO3SMOXKHOCTD 3asIB/ICHVISI BO3PKEHMIT IPOTUB KOM-
HeTeHINN B apOUTPAKHOM IIpoLiecce.

BaxxHO oTMeTNTB, uTO B Pecnybuke Benapych ecTb cygeOHast IpaKTuKa, B COOT-
BETCTBUM C KOTOPOII CY/ibl CYMTAIOT HEOOOCHOBAHHBIMI JJOBOMIBI IO/DKHMKA O HapY-
menny MKAC nopsagka BpydeHus JOKYMEHTOB, IIPeJyCMOTPEHHOIO KOHBEHIVIAMU
o npasosoit nomouu. Cynpl yroussaoTt, 4to MKAC npu TIIII Ykpansb He oTHO-
CUTCA K YYPEXJEHVAM IOCTULINY, @ ABJISEeTCA HETOCYHAapCTBEHHBIM apOUTPaKHBIM
(TpeTelickuM) CyHOM, AeiICTBYIOIIUM Ha OCHOBAHNM CBOero PeraMenTa.

182



Poccuiickas @epgepanysa’s

EcTp 3HaumTenbHasA MO3UTUBHAA NpaKTuKa cyfos Poccuiickoit ®epmepanym 1o
IpU3HAHMIO U IpuBefeHnIo B ucnonHenne peumennit MKAC. OtmeTnm, 4To B COOT-
BETCTBMI C HEKOTOPOIT IMIPAKTUKOM, B CIy4YasiX, KOTZa JO/DKHUKYU IO apOUTPaKHBIM
peLIeHNAM He BO3PaXKany IPOTUB YAOB/IETBOPEHNA COOTBETCTBYIOIUX XOATalICTB,
CYZI BBIHOCIJI PellleH!sI OYeHb ONIePATHBHO — B IIpefie/laX MecALa.

Kak ciemyer U3 mpoaHanusMpoOBaHHON CyfieOHOI MPAKTUKM POCCUIICKUX CYHOB
10 BOIIPOCY IIPU3HAHKA U NPUBEJEHNs B MCIOTHEeHNe Ha Teppuropun Poccuiickoit
Depepanyn pemrernit MKAC (B 6orbieit yacTu cyfe6HbIX pemtennuit 2017 roga):

— Cy/Ibl He BCerfja PyKOBOJCTBYOTCS Hopmamu Hbio-Vlopkckoit koHBeHImu (kak
CTIeflyeT 13 TeKCTa CYAeOHBIX aKTOB);

— CyJIbl IHOT/}A CChIJIAI0TCSI HA HOPMBI IIPOIIeCcCyalbHOIO KOfIeKCa B YacTU OCHOBA-
HHUI /IS OTKa3a B yAOB/IETBOPEHNM XOATaVICTB;

— CyZAbI CCBIIAIOTCA Ha MeXJyHapopHble forosopsl CHI' o mpaBoBoit nmomormu:
Ha CoralleHne o NOpsAJKe paspelleHts CIOPOB, CBA3AHHBIX C OCYILECTBJICHMEM
XO03sIICTBeHHO AesaTenpHocTU yyacTHuKamy CHI (Kues, 9 okta6psa 1992 ropa) u
Ha KoHBEHILIMIO O IIPaBOBOJ MOMOLIY ¥ IIPABOBbIX OTHOMIEHNAX IO TPAKIAHCKUM,
CeMeIHBIM U YTOMOBHBIM fienaM (MuHCk, 22 suBaps 1993 ropa).

Opnako npumeHeHne MuHckoit Konsenunn n KueBckoro cormauienns K BOIpocy
IPU3HAHUA U IPUBEIeHNA B VICHIOTHeHMe apouTpaxkHbix pemenuit MKAC, kak npen-
CTaBJIAETCS, ABJIACTCS CTIOPHDIM.

B dene NeA40-195769/2016 803Huk 80npoc HAONEH AU4e20 Y8e0OMIEHUS POCCULICKO-
20 omeemuuxa no apoumpaxcrHomy npoueccy. ApoumpascHoiii cyo Mockosckozo okpy-
ea (cy0 KaccayuoHHoil uHcmanyuu) 6 nocmarosnenuu om 20 utons 2017 zoda yxasan
HA OUUOOUHOCb 86160008 ApOUmpaxHozo cyoa opoda Mockevt 0 mom, 4mo poccuii-
CK020 OONIHHUKA CT1e008ATI0 YBEOOMAAMb 8 NOPsOKe NPABOBOLL NOMOULU NO NPABUNAM,
ycmanosneHHvim 6 Mumckoti koneenyuu u Kuesckom coenaueruu.

Cy0 KaccauuoHHOU UHCMAHYUY YKA3AT, Ym0 NPpu3HaHUe U npusedeHue 6 UCHOIHe-
Hue Ha meppumopuu Poccuiickoii Qedepanut UHOCMPAHHBIX APOUMPAHCHBIX PeULeHUTI
(pewtenuti unocmpanHolx mpemetickux cyoos) pezynupyemcsi nonoxeHusmu Huto-
Hopkcroil KoHeeHyuu, 8 c60t0 ouepeds, nonoxenus Kuesckozo coznauenus u Mun-
CKOUl KOHBEHUUU NPUMEHUMDBL K 80NPOCAM B3AUMHO20 NPUSHAHUS U NPUBEOEHUS 6 UC-
nosmHeHue peuleHuil UHOCMPAHHBLX 20CY0apcmeeHHbix (a He mpemetickux) cy0oe.

Cy0 KaccauuoHHOU UHCMAHUUU OMMEMU, 4mo u3seujeHue vepes Kypoepckyio
cnync6y npedycmompero peznamernmom MKAC npu TIIIT YkpauroL.

Ormernm, 4TO ccbUlkM Ha cornmamenns CHI' o nmpaBoBoit moMowiy comepskaTcs,
B TOM 4YMCJIe M B Cy/leOHBIX aKTax 00 yHIOBIeTBOPEHNM 3asIBJICHUII O IPUSHAHUY U
IpUBENEHNN B MCIIOJTHEHMe apOuTpaxkHbIx penrennit MKAC. >

362 ABTODBI CTaThy He sB/IAIOTCA IPAKTUKYIOLIMMY I0pycTaMy 1o npasy Poccniickoit @epeparyn. [IpuBeeHHbII
0630p npakTuku cygos Poccuiickoit Peepariyn He ABIAETCA BCEOODEMTIONNM. BpIOOp aHaIM3MPyeMBbIX peleHmi
U aKIIeHTOB B HUX ABJIAETCSA IMYHBIM BEIOOPOM aBTOPOB CTAaTbM.

363 Hanpumep, onpenenenne ApGuTpaxHoro cyxa ropoga Mocksst ot 13.03.2017 no gemy NeA40-241283; mocra-
HoB/eHne Apburpaxnoro cyfa Cmonenckoit obmactu ot 10.03.2017 mo ey NeA62-970/2017; u orpenenenne Ap6u-
TpaXXHOTO Ccyzia Toposia Mockssr ot 10.02.2017 mo memy NeA40-4663/17-63-32.
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VI3BecTeH OfMH CITy4ail, KOT[ia pOCCUIICKIUE CY/bl OKa3aIn «IIPAaBOBYIO IIOMOIIb»
MKAC 1o n3BeIeHnio pocCuiicKiX OTBETYMKOM Ha OCHOBAHMI U B IIOPSZIKe, Ipef-
ycMoTpeHHOM K1eBckuM cornmamieHneM.

B Oene NeA72-2929/2016 omeemuuxk, cpedu npouezo, 603paxas npomus yooesem-
80peHUs X00amalicrea 0 NPUHAHUU U NpueedeHUU 8 UCNOTHeHUe apOUMparsHozo
pewenus MKAC npu TIIII Ykpautvl Ha 0CHOBAHUU MO020, 41O €20 He OblsI0 HA0NeHa-
wWuM 06pasom yeedomneHo 00 apoumpaicHom pasbupamenvcmeae.

Cyo, He coenawasico ¢ eo3paxcenuamu, ycmanosusn, umo MKAC nanpaensn
MAmepuansvl OMHOCUMENLHO apOUMPAaNHo20 Oelda N0 6CeM U3BECHHbIM adpecam
omeemuuxa 6 Poccutickoii Pedepayuu. O0HAKO 0meemMuUKOM KOPPECHOHOEHUUS He
nonyuanaco. B ceasu ¢ uem, MKAC npu TIIII Ykpaunvl obpamusncs 6 ApoumpaxcHoiii
cy0 Ynvanoseckoii obnacmu ¢ cy0eOHbIM NOpyHeHUeM 0 8pyHeHUU OMBEemH1UKy UCKO-
8020 3asenenus u onpedenenuss MKAC. ApbumpancHoiii cyd Ynvsanosckoti obnacmu
8bINONIHUN CYOebHOe nopyuerue yacmuuro (deno NeA72-7269/2015): (1) cyd nonyuun u
nepeoan 6 MKAC doxkymermui, KOMopovle c6U0emenbCmeosanu o npasonpeemcmee Ha
cmopoHe omeemuuxa; Ho (2) cyd onpedenus 6epHymv UCKOBOe 3As6/IeHUe U Onpedesie-
Hue MKAC, nockonvky omeemuux He A6UCA HA 6bI306 CY0A U He 3a0pan ykazauHovle
0oKyMeHMbl, 4 HANPABIEHHAS 8 AOPeC OMBem4UKa KOPPecnoHOeHUUS 8036PAMUNACH
8 Cy0 c OMMemKOLl «omcymcmeue adpecama no ykazanuomy mecmy». Ipu smom, kax
cnedyem cyoebroe nopyuerue MKAC, u Apbumpaxcroiii cyo Ynvauosckoli obnacmu
BLINONIHU HA OCHOBAHUU U 6 nopsoke Kuesckoeo coenauieHus.

Cyo, ouenusas, Ovi0 71U y8edomJieHUe OMBEMUUKA HAONEHAUUM, HPpUMe-
HUM poccutickoe NPoueccyanvHoe 3aKOH00amenvcmeo, ykasas, umo 6 Eounwii
eocyoapcmeenHulii peecmp 0OPUOUHECKUX TUL, CBE0EHUS O CMEHE MeCNOHAX0MOeHUS
omeemuuka 6vinu eHecernvl monvko 30 aszycma 2016 2004, 6 Mo epems Kax peuieHue
MKAC swvinec 26 aszycma 2016 200a. Omeemuux, cMeHus _(ﬁaxmuueacuit aapec, He
y8edoMus 00 IMomM KOHmMpazeHma, U 8030ePHABULUCL O NOLyUeHUS 10PUOU1EeCKU
3HAYUMOLL KOPPeCNOHOEH YUY NO 10pUOUUECKOMY AOpecy, Hecem coomaemcmeayouue
pucku.

B memoMm, Kak crefyeT 13 aHa/IM3a HEKOTOPOI IIPAKTUKI POCCUIICKIIE CYABI YacTO
YBa)XAIOT IPaBWIO O TOM, YTO JO/DKHMK II0 apOUTPaXHOMY peLIeHNI0 HeceT Ope-
M1 JJOKA3bIBaHNS HaIM4Ms IepefeI€HHBIX 00CTOATENbCTB /I OTKa3a B YIOBJIET-
BOPEHNM XOZATalCTBa; TAKXKe CYyAbl He BXOJAT B IePeCMOTP IPaBUIbHOCTH pelle-
Huit MKAC 1o cyTy, a uccienyioT Bopoc apoutpabenbHOCTH CIIOpa ¥ HapyIIeHUs
myO/MIYHOTO TTOPAKA.

Ily6nuunouii nopsoox Poccuiickoii Pedepavuu

B mene NeA40-4681/17-3-33 Ap6urpakHblit Cyj ropoia MOCKBBI B OIIpefie/leHNN
ot 23 uiona 2017 ropa ycmotper, uto npusHanue peutenus MKAC 6yner npoTnso-
peunTtsb nybmmuHoMy nopsaaky Poccuiickoit @epgepanyn, MOCKOIbKY U3 COfEP>KaHN
pemennss MKAC He ycMaTpuBaeTcs, 4To:

MKAC wnccnenoBan JOKYMEHTBI, IOATBEpXKAaolIye ofobpeHue pgorosopa (o
VICTIOJTHEHMI0 KoTOoporo 6611 pelteH criop B MKAC) Kak KPYITHOJ CAE/IKY U B MaTepu-
a7Ibl HACTOSIIIErO Jiefla TAaKUX JOKa3aTe/IbCTB He IPelCcTaBIeHo,
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B pemenny MKAC, He mcciefoBaH BOIPOC O HACTYIUIEHMM HeOIarompuaTHBIX
HOCTIe[ICTBYAX /IS eAMHCTBEHHOTO YUpefuTess 00IecTBa,

B CBA3M C 4eM, IIPM3HAHNeE ¥ NIPMBeJieHNe B UCIIONHEHNE TAKOTO pelleHns OyneT
IpOTUBOPeUYNTh IMybmuuHoMy nopssky Poccuiickoit @enepaunn, 6ymeT Hapymath
o6IIye NPMHIVIBI IIpaBa (IpUHINIA ZOOPOCOBECTHOCTY M 3alpeTa 3/I0yIOTpe-
O/1eHNs TIPaBOM), TaK U CIEIVaTbHBIX IPUHIUIIOB 3aKOHOZATeIbCTBA O HECOCTOs-
TE/JIPHOCTU (3ampeTa IIOTyYeHNUs HEe3aKOHHBIX M HeOOOCHOBAaHHBIX IPEVMYIIECTB
KeM-/I100 113 KPeJUTOPOB).

Bornee Toro, cys ycMOTpe1, 4TO TpeTelicKoe pa3bypaTebCTBO ObIIO MHULIMMPOBAHO
YKPaMHCKMM NPEAIIPUATIEM, B Le/IAX JIeTaTn3aluy HeoO0CHOBAaHHOTO TpeOoBaHu,
OCHOBAHHOTO Ha YICKYCCTBEHHO CO3/JaHHOI 3aJJ0/DKEHHOCTIA, J/I €TO MICIIO/Ib30BaHM
B Oy yIIleM B Ka4eCTBe OCHOBAHMsI MHUI[MVPOBAHYI IIPOLIE/YPbl HECOCTOATEIBHOCTH,
a TaKKe MOJTy4YeHVs [IPeVMYIIeCTBa ePBOTo 3asIBUTEIS MO ey 0 6aHKPOTCTBE.

B neme NeA40-4668/17-83-29°* Ap6urpakHslit cys roposia MOCKBBI OIpefie/ieHN -
em o1 10 maa 2017 ropa 0TKasan B yOBIETBOPEHUN 3aAB/IEHNUA YKPAMHCKOIO Mpef-
NpUATHUA O IPU3HAHUY U IIPMBEIEHNN B ICTIOTTHEHME IIPOTUB POCCUIICKOTO JO/KHU-
Ka, CChUIASACh HA HECKO/IBKO OCHOBAHMUIL:

Omcymcmeue komnemenyuu MKAC: ToCyfapCTBEHHBII CyJl, B CBA3U C T€M, YTO
3asABUTE/b IOAAJT TOTIbKO HOTAPUAIbHO 3aBEPEHHYI0 KOIVIO OJHOTO apOUTPaXKHOTO
HOJIOKEHUA U3 IOTOBOPA, II0 KOTOPOMY PacCMaTpUBAJICA CIIOP, HE CMOT UAEHTU(M-
IVIPOBATh CTOPOH IOTOBOpPA U Ipullen K BeIBOAY, 4To MKAC He 1Men KOMIe TeHIINIO
paccMaTpuBaTh CIIOp.

Hapywenue nybnuunozo nopsioxa Poccuiickoit Gefepaliuy Ha TaKMX e OCHOBa-
HISX, Kak 1 B germe NeA40-4681/17-3-33 (ommcaHHOM BBIIIIE).

Taxoke offHa U3 aNe/UIALMOHHBIX MHCTAHIUI OTMETM/IA, YTO B OJTHOM MecTe B
tekcTe peuennss MKAC HasBas CTIIa OTBETYMKOM II0 apOUTPAKHOMY JIeTTy, B CBA3U
C 4eM apOUTpPaKHOE PelLleHIe «BHOCUM NPABO8YI0 HeONPeOesleHHOCNb OIS YUACHHU-
K08 mpemetickozo pasoupamenvcmea u KOMNEMeHmHozo cyoa».

364 OcrapneHo Ge3 u3MeHEHWII IOCTAHOBIEHNEM APOUTPAXHOTO Cyfa MOCKOBCKOrO OKpyra ot 14 mions
2017 ropma.
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MCUXONIOTNYECKUE ACMEKTbI APBUTPAMKA

K. H. ITunavkoe®*

Korga B cepbesHOl AMCKyccuMm pedb 3aXOfUT O IICUXOTIOTMYECKUX (aKTopax,
MMEKIUX BeC B apOMTpaXke, JOCTOMHBIMM BHUMAHUA CUUTAIOTCH, MPEXJe BCETO,
a MHOTZA ¥ TONbKO JIMIIb BOIPOCH MEXKYNIbTYPHbIX pasnuumii. B cBAsu ¢ aTum B
JIMTEpaType AAITCA COBETBI O BHICTPAMBAHMY IICUXOTOINYIECK) KOM(OPTHOTO B3aM-
MOJIEICTBUA MEXAY apOUTpaMy U COBETHMKAMM CTOPOH B CITy4asX, KOTZIa OHU TIPK-
HaJJIeXXaT K pasHbIM KyIbTypaM. B ocTampHOM e ap6uTpaxk Bupntcs cdepoit 1o-
TUKY, OeCIIPUCTPACTHOI OIleHKM (PAKTOB ¥ NPABOIPMMEHEHNs, He MOJIBEeP>KEeHHON
KaKUM-7160 He0CO3HaBaeMbIM BIMAHUAM. V y)X TOYHO apOUTPBI He YeTa IPUCIXK-
HBIM, O TIpeRyOeX/IeHNAX U MOABEPKEHHOCTY MeXaH)M3MaM T'PYIIIOBOTO IPMHATUA
peleHnii KOTOPBIX CTObKO HAIMCAHO B CHelMaNbHON auTepaType. B aToit cTaThe
aBTOp HaMepeH II0Ka3aTb, YTO 3TO HE COBCEM TaK M YTO YYACTHMKAM apOUTPaKHO-
ro pasbupaTenbCcTBa I, IPeX/e BCEero, apOouTpaM, clefyeT yIUThIBaTh, 10 MEHbIIeN
Mepe, HECKOJIbKO Ba>KHBIX TICHXOIOTMYEeCKUX (PaKTOPOB, YTO IIO3BOJIAT CAIeIaTh pas-
6upaTenbcTBO OoTIee CIpaBelIMBbIM, @ ApOUTPa’KHOE pellleHNe — IPUHATBIM B YC/IO-
BIAX MAKCHMAJIbHO HEIIPeB3ATOl OIleHK! JJOKa3aTe/lbCTB.

1. Cnpaseonueocmv peuteHUs u CnpasedIu0Cmop apoumpancHozo
pasbupamenvcmea 6 60CHPUAMUL CHOPOH

Kaxk rmoxasasnm rcciefoBaHmA ICUXO0/IOTOB, IPOBOANMBIE € cepeanHbl 1970-x rofos,
Jla>Ke eC/IM pe3y/IbTaT PacCCMOTPEHMsI CIIOPa /ISl CTOPOHBI ObIT OTPULIATE/IbHBIM I pe-
IIeHNe IPUHATO He B ee NONIb3Y, CHpasednu60Cco NPouecca CyuectneenHo 6usem
Ha yposerv y00B/1eMBOPEHHOCIU PeuleHIeM U 20tMOBHOCHb NPUHAND U UCHOTHUMD
peuterue Kax 3akoHHoe u cnpasednusoe366. Ilcuxonozuueckoe 3Hauenue coo00eHUs
npouyedypuvl apoumpaNHozo pasbupamenvcmea cocmourm makum o6pasom 6 mom,
4o yposeHv y008/1emMB0PeHHOCHIU CIMOPOHDL PelleHUemM mpembvezo TUUa, Peuarniyezo
cnop, noosepier OueHb CUNILHOMY BNIUAHUIO MAK020 HAKMOopPa, KAK OueHKa cnpaseo-
JIUBOCIU NPOUEOYPbL, NPUMEHEHHOU IMUM MPeMbUM TUUOM 0TI PACCMOMPeHUs 0end.

Cmoponbvl npumeHaIOM Kpumepuii cnpasednusocmu 05 OUeHKU Kax pe3ynvmama
pasbupamenvcmea, max u camozo npouecca, Komopoiii npusen K pesynvmamy. ITpu smom
OHU OUeHUBAIOM SMU 084 A6IEHUS 0MOeNbHO. 3AKOHOMEPHO, UIMO CHOPOHDL, KOMOpble
cuumarm, 4mo npouecc 6vin cnpasedUBbIM N0 OMHOUEHUIO K HUM, 4 pe3ynbmam —
671G20NPUAMHBIM, OUEHUBAIOM NPOUECC U Pe3YTIbMan 6 yesiom oueHb 8bicoko. OOHAKO U
me, Ko Nosy4us HeOnazonpusmHulil pe3ynomam, evipasxcarom 6onvuiee y0067emsope-

36> Koncrantnn Hukomaesmy ITmnpkos — k.10.H., ap6urp MKAC mpu TIIIT Ykpannsl, mapraep 0P Cai &
Lenard, Marucrp nemuxonorun

366 Cm. Diamond S. S. Psychological Aspects of Dispute Resolution: Issues for International Arbitration / Shari S.
Diamond // International Commercial Arbitration: Important Contemporary Questions / General Editor; A. J. van
den Berg. - Hague, International Bureau of the Permanent Court of Arbitration, 2003 — p. 329. Cm. Taxxe Tyler T. R.
The Two Psychologies of Conflict Resolution: Differing Antecedents of Pre-Experience Choices and Post-Experience
Evaluations / Tom R. Tyler, Yuen J.Huo, E. Allan Lind // Group Processes and Intergroup Relations. — 1999. - Vol. 2
(2). - p. 10L.
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Hue pasoupamenvcmeom 6 UesoM 6 mex CLy4asx, K020a npouecc 60CHPUHUMAIIC UMU
kax cnpasednueviii. ITockonvky nepevle UCCIe008AHUS BOCHPUSMUS CHPABEOTUBOCIIU
6vinu cocpedomoueHvl Ha cnpasednusocmu pesynvmama (distributive justice) v Ha Ipef-
HOJIOXKEHWM, YTO Pe3Y/IbTAT SBJISACTCS ONpPENe/AIINM B OLleHKe, OTKPBITIE TOTO, YTO
HpoleccyasbHas CIpaBeIMBOCTD (procedural justice) BHOCUT He3aBUCHMBII U BeCbMa
CYyILIeCTBEHHBIII BK/IaJ] B OOILIYIO OLIEHKY, OKa3a/I0Ch HEO>KUJAHHBIM U B BBICOYAIIIIEN
CTelleH) BaXXHBIM. IIcyxomornyecke UCCejOBaHNs MOCTEIHNX JIeT TaK>Ke BBIABUIN
0COOEHHOCTD B OLICHKAX M IPENNOYTEHMAX CIOPSIINX CTOPOH, YTO MO3BOJINA/IO CHie-
JIaTh BBIBOJ, O «/IBYX IICUXOJIOTMAX», KOXK/Iasi U3 KOTOPBIX POSB/IAIACH B 3aBUCUMOCTI
OT TOTO, KOTZIa 3aMepsIINCh NIPEAIIOYTeHNs. B Tex cy4asx, Korja OHY 3aMepsIICh [0
IPOBeIeHNs Pa3bupaTeNIbCTBa, CPEY IIPENIOYTEHNIT TpeobIasiaii Te, KOTOpble, KaK
IPeAIo/Iarasoch, MOIIY IIOMOYb CTOPOHE MaKCUMU3UPOBATh JOCTIDKEHVE TTOTIOXKMI-
TEJIBHOTO pe3y/Ibrara 1o cyTH cropa. Korga ske 3amep IpOBOAWICS TOC/IE TIOTyYeHNs
OIIbITA Pa3bMpaTeIbCTBA, OLIEHKU CBOAVINCH IIPEUMYIIECTBEHHO K OLleHKaM KauecTBa
obpaienns apourpa k cropore’. JlanbHelie UCCIeIOBaHNs MO3BOMMIN YCTaHO-
BUTb, YTO CIIOPSALIVE CTOPOHBI He TONBKO JAIOT 60JIee BBICOKYIO OLICHKY pa3bupaTerb-
CTBY, IIPOLIECCYa/IbHbIII KOMIIOHEHT KOTOPOTO OHM OLIEHVMBAIOT KaK CIIPaBe/INBbIIL, HO
¥ IPOSAB/IAIOT OOJIBIIYI0 TOTOBHOCTD MCIOJTHUTD TO, YTO OBUIO MIPUCYXKJIEHO B Pe3Y/ib-
Tare 6ojIee CIpaBeINBOrO Iporecca’®,

Teopus 0 TOM, 4TO CITpaBe/IMBOCTD IIPOLecca BOCIPUHMMAETCS KaK 3a/I0T CIIpa-
BEI/IMBOTO pelIeHNs, He eJVHCTBEHHOE OODbsACHeHMe IICUXOIOTMYEeCKON IIeHHOCTI
IUIsL CTOPOH CIIpaBe[IMBOrO pasbuparenbcTa. Ilcuxonorn, naydasime 3TOT ¢e-
HOMEH, CUMTA/IN, YTO CIIPABEJIMBBIM CTOPOHBI BUIAT IPOLECC, HaJj KOTOPBIM OHU
MIMEIOT KOHTPOJIb, a OLIyIleH)e KOHTPOJISA Hafl IIPOL[eCCOM JIaeT OLIyIeHue KOHTPO-
JIMpyeMOro pesy/brara. [Ipyrue ucciefoBaTe/ IPUIUIN K BBIBOALY, YTO CIIPABE/IN-
BBIII IIPOLIECC TIO3BOJISIET CTOPOHAM M3JIOKUTb CBOY apTyMEHTBI, «paccka3aTbh CBOIO
BEpPCHIO» CIIOPHOI CUTYALUM, YTO YXKe CaMo I0 cebe COCTaBIIAeT LIeHHOCTD, Pa3om-
paTenbCTBa, HE3aBUCUMYIO OT IOTYYeHHOTO B pe3y/IbTaTe pelleHus apburpa’. Bee
TP OOBSACHEHNUS MOXXHO IIPMHATD KaK JTOMOTHAIOLINE PYT APYTa, a TAKKe IPU3HATD
BOKHOCTb COOMIONEHNs CIpPaBeIIMBOl MPOLEAYPbl apOUTPaXKHOTO pa3bypareb-
CTBa, KOTOpasi JO/DKHA 00ecrednBaTh CTOPOHAM HEOOXOAMMBIN KOHTPO/Ib HaJ| pas-
OMpaTeIbCTBOM U BO3SMOXKHOCTD «OBITD YCTIbIIIAHHBIMI».

2. CocmasamenvHulil uny UHKEUSUUUOHHDLIL npouecc?

B coBpemeHHOM apOuTpaxke CIIpaBe[IMBOe pPa30OMpaTeIbCTBO MOXKET ObITh
obecriedeHo KaK Py aKTVBHOM Y4aCcTHUM apOUTPa>KHOTO Cyfia B IIpoIiecce JOKa3bIBaHMA,
TaK I B yC/IOBUAX ITOJTHOY COCTA3aTeNbHOCTH. TeM He MeHee, ICUXOIOTMYeCKIIe PAa3IIisl

367 Tyler T.R. The Two Psychologies of Conflict Resolution: Differing Antecedents of Pre-Experience Choices and
Post-Experience Evaluations / Tom R. Tyler, Yuen J.Huo, E. Allan Lind // Group Processes and Intergroup Relations. -
1999. - Vol. 2 (2). - p. 100.

368 Shestowsky D. Dispute Resolution, Psychology Of / Donna Shestowsky/Encyclopedia of Law & Society:
American and Global Perspectives / Editors: David S. Clark et al. - Thousand Oaks: Sage Publications, Inc., 2007. —
p. 427.

369 Vidmar N. The Origins and Consequences of Procedural Fairness / Neil Vidmar // Law and Social Inquiry. -
1990. - Vol. 15, Issue 4. - p. 883.
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COCTA3ATENIBHOTO M WHKBU3MIIVIOHHOTO pa3buparerbcTBa BeCbMa CYI[eCTBEHHBI.
ViccnemoBanysA ICHMXONMOTUYECKUX ACTIEKTOB [EATEBHOCTU IO PA3PEIlEeHNI0 CIIOPOB
OCHOBBIBAIOTCA Ha KIACCUIECKUX MCCIENOBAaHMAX MPOLECCYa/TbHONM CIPaBeIIMBOCTI
ncuxonora Jhxona Tub6o u apBokara, mpodeccopa mpaBa JlopeHca Yokepa.
B 1975 romy oHM omy61mKOBaIu pe3y/nbTaThl MEPBBIX 9KCIEPYMEHTOB, BBLABJIAIONINX
IPEIIOYTUTETbHBIE THUIIBI Pa30MpaTeNbCTB. 3HAYNTENbHASA YaCTh UX VICCTETOBAHMI
OblIa TOCBAIIEHA M3YYEHMIO TOTO, KaK CTOPOHBI OLIEHMBAIOT JIBE IIPOIeCCya/lbHbIe
MOJIe/N, COCTA3ATeNbHYI0 ¥ MHKBYU3MUIVOHHYI0. [IK. Tubo u JI. Yokep obHapyxmmm
SIBHBII IIEPEBEC IPENIIOYTEHNII B IIO/Ib3Y COCTA3aTENbHOI MOLIE/N, KOTOPYIO YYaCTHUKA
SKCIIEPMMEHTOB BOCIIPMHMMAIN KaK 0oiee ClipaBeyIMBYI0. YYeHble IIOC/IeJ0BaTeTbHO
MOATBEPAVIA TPENNOYTEHUA COCTA3ATENbHOM MOJENN TAK)XKe B CTPAaHAX, KOTOPBIM
TPaJMIVOHHO MPYCYIA NHKBUSUI[VIOHHAS MOJENb Pa3Oupare/bCTB, B YaCTHOCTH BO
®pannuy u OPL. 1M OHU ONPOBEPIIIN YTBEPXK/AEHMA O TOM, YTO B CTPaHAX 0O1Iero
IIpaBa MPEATIOYTEHNE COCTA3ATENDBHOI MOJEIN OTAAETCA IUIID B CUITy YKOPEHEHHOCTHI
3TO MOfien B KynbType’’.

CymecTByeT HeCKOIbKO TeOpuMil, OOBACHAINIINMX TO, KAKUM 00pa3soM VMH/VBMNI
oIpeieNiAeT HEKOTOPYIO NPOILEeNyPy Kak cripabeinuByio. OfHa 13 HUX IIPeIIoaraeT,
YTO CIPABENIMBOCTD OLIEHNBAETCH, MCXO/A I3 TOTO, KAKOV YPOBEHb KOHTPOJIA MHIN-
BIJ] COXpaHAET HaJl BBIABICHNEM 1 0TOOpOM MHGOpMaIuy, KoTopas OyeT NCIoNb-
30BaHa /I paspelleHns CIopa. ITa TeOpys U3BECTHA IIOJ, PA3HBIMM Ha3BaHUAMM,
B YaCTHOCTH, KaK T€OpUsA MPOIeCCyaTbHOTO KOHTPOA (process control) mmm Teopus
rojnoca. Bropoe, MHCTpyMeHTaIbHOE, 00'bsCHEHN)E 9TOTO (peHOMeHa M 00 bSICHEeHe
C TOYKM 3peHMA COIVATbHOTO 0OMeHa IpeJIonaraeT, YTo KOHTPOJIb HaJl IIPOIeCcCOM
ABJIAETCA HENMpPAMBIM CPEICTBOM IOMYYeHNS OTaronpyMATHOTO pesynbTaTa. bomee
Ho3jHMe paboThl IICUXOIOrOB, OJHAKO, IIOKA3a/IM, YTO BO3SMOXKHOCTD BBICKA3aThCA
U JOHECTV CBOI NO3UIVIO IOBBIIIAMN OLEHKY CHOPAMMMK CTODOHAMM CIIPaBe[-
JIMBOCTM OTHOUIEHUA K HUM, JaXXe €CIM OHM 3Ha/M, YTO UX BBICKAa3bIBAHMSA HE MO-
ryT 1 He OyyT MMeTh BINAHMA Ha pe3ynbTaT. TakuM 06pa3oM, BMECTO TOTO, YTOObI
BOCIIPMHVMATD IPOIecC CYyTy60 B MHCTPYMEHTA/IbHBIX KOOPAMHATAX KaK CPEeICTBO
HoNMy4YeHNA OTarONpMATHOTO JyiA cebs pesynbraTa, CTOPOHBI 4AacTO ONPENENAI0T
CIpaBeIIUBBIN MPOLECC B 3aBUCUMOCTH OT TOTO, HACKONIbKO YBa)KUTE/TbHO BOBJIE-
YeHHOe B pellleHNe CIIopa TpeTbe INI0 (apOUTp) OTHOCKUIOCH K HUM, ITOCKO/IBKY Ta-
KOe OTHOIIEHJe CUTHAIM3MPYeT O CTaTyce M NPUHATUM B IPyIITy. ITO 0ObACHEHME
BBICTYTAET B IOANEPXKKY TAKXKe IPYTOIl TEOPUM, M3BECTHON KaK MOJIE/Ib TPYIIIOBBIX
nenHocteir. Eme onHa, 60ree HOBas Teopus — TeOPUA IBPUCTUKY CIIPABEITNBOCTH —
HPENTIONATAET, YTO KOTJA MHAMBI IMIIEH YeTKUX KPUTEPHUEB NI OLEHKN CIIPaBe[-
JIMBOCTH Pe3y/IbTaTa PaspeIleHns CIIopa, OH MCIOIb3yeT OLEHKY ITPOLIecca paspele-
HIA KaK MEHTA/IbHBIN AP/IBIK IJI OLIeHKN pesynbTara’’.

370 Shestowsky D. Dispute Resolution, Psychology Of / Donna Shestowsky / Encyclopedia of Law & Society:
American and Global Perspectives / Editors: David S. Clark et al. - Thousand Oaks: Sage Publications, Inc., 2007. -
p. 427.

371 Tam »xe. — p. 427.
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OueBNAIHO, YTO € TTO3ULINIL TF0OOII 13 TTePeUNCICHHBIX BBIIIE TEOPUIT COCTA3ATENb-
HBII TIOAXOJ] MMeeT HeCOMHEHHbIe NIPEeNMYIIeCTBa: OH IpeaycMaTpuBaeT OOIbLIYIO
CTelleHb KOHTPOJIA CTOPOH HaJl pa3bypaTenbCTBOM 1 0OMEHOM JI0Ka3aTe/TbCTBEHHO
unHdopmanueit. [ToaToMy cTUMyIUpoBaHue apOUTPaMU COCTA3ATETBHOCTI Y Orpa-
HIYeHVe COOCTBEHHBIX MHNUIMATIB B IIOJTYYE€HNN I0KA3aTeIbCTB MOXKET IMETb CIIefi-
CTBUEM OOJIBIIYIO YOBIETBOPEHHOCTb CTOPOH M IPUHATUE UMM pa3byparenbcTBa
Kak 6oree crpasennBoro. IIpasa, MOMTHOe HEBMEIIATeIbCTBO apOUTPOB B IIPOLIECC
U3JIOKeHNA CTOPOHAMM CBOMX APTYMEHTOB M TOKAa3aTeIbCTB MOXKXET BBUIMTLCS B
CHIDKeHMe 3P PEeKTUBHOCTU pa3bupaTenbCTBa, YTO IIOBJIEYET HEYLOBIeTBOPEHHOCTD
CTOPOH, HO y>Ke IPYToro TONKa.

Vixe B 1980-x romax mccnegmoanmusa bmspa X. llemappa, HampasieHHbIE Ha
npoBepky u pasputue teopuit [x. Tu6o n JI. Yokepa, mokasamy, 4To Tak Ha3bIBa-
eMast TMOpyUHas MOJie/b apOUTpaxka AB/IAETCA ONTYMAIBHON. DTa MOJE/b IPeNIo-
JlaraeT CBOOOMY CIIOPSIINX CTOPOH B IPeCTaBIeHNN 0Ka3aTeIbCTB Y ApIyMEHTOB,
IpY 3TOM OHa IO3BO/IAET apOUTPY 3a/jaBaTh BOIPOCHI U YTOYHATDH (PAKThI BO Bpe-
Ms pasbuparenbcrBa. JkcnepuMentsl b.X. [llemappa mokasamy, 4TO XOTS CTOPOHBI
MeXX/ly MHKBYSUIIVIOHHBIM VI COCTA3aTeIbHBIM IIPOLIeCCaMM OTAABa/IN IPeIOYTeHIe
COCTA3aTe/IbHOMY, TMOPUIHBI MIPOLIECC OHY IPEANOYNTany 000UM M3 STUX [IBYX
BUJOB. IIpy 9TOM TMOPUAHBIIA IIPOLiecC pacCMaTpPMUBAJICS CTOPOHAMU KakK Hamboree
CIIpaBe/INBbIIL, IOCKOJIBKY TPeThe IO (apOUTp), KOTOPOMY OBLIO ITO3BOIEHO IPO-
ABJIATb AaKTYBHOCTDb Ha CTaJMM Pa3bypaTeNIbcTBa, CYMTANIOCh CIIOCOOHBIM OBITh 60-
7nee MH(GOPMUPOBAHHBIM U IPUHUMATD PallXlOHA/IbHOE pelleHe’ .

Takum o6pasom, B opraHusanuyu apOUTPaXHOTO pasbMparTenbCTBA HaulTydllee
pellleHne COCTOUT B cOaIaHCHPOBAaHHOM COCTsA3aTebHOM nopxofe. Ero adpdexTns-
HOCTb JO/DKHA O0eCHedlMBaTbCsl He CaMOCTOSTE/IbHBIM BBLACHEHMEM apOuTpamu
00CTOATENbCTB fIeIa, a YCTAaHOB/IeHNeM 3P QPEeKTUBHOI MPOILeAYpPbl, B TOM YNUCTIE C
HeoOXOAVMBIMY OrpaHnmdeHnsAMu. IlocnenHee, Kak OKasbIBaeTCs, HaeTcs apoUTpam
BeCbMa HeIpocTo.

3. Hysxcnol nu cnywanusa?

Crymanns 1o [{OKa3aTeIbCTBAM B apOMTpake Bce dYallle MPOBOMSATCS TOMBKO
TOIZ}a, KOTZA €CThb HeOOXOAMMOCTb HONPOCUTh CBuAeTerneil. HeobxoammocTs aTa
IPOAMKTOBAHA TEM, 4TO OIpefie/ieHNe JOCTOBEPHOCTY ITOKa3aHWil, MPaBAMBOCTI
CTIOB CBUJETeNsI — OYeHb C/IOKHBINI MpOIecC, B KOTOPOM WHTYUTUBHBIE U
JIOTMYeCKIie KOMIIOHEHTBI OLIeHKM TeCHO IeperieTeHbl. BeposiTHO, ecnu 6bI He 9TO
00CTOATENBCTBO, TO OT YCTHBIX CTYIIAHMII B apOUTParke MO>KHO OBbITIO ObI 0TKA3aThCsI
BOBCE 113 9KOHOMUYECKIX COOOPAKEHMIL.

HanpoTus, ¢ nCuXo0MOrnyecKor TOYKY 3peHusi CIyLaHyst Kak Ipoleaypa apou-
TPAXHOTO PAaCCMOTPEHMsI — OfHA M3 HEMHOTUX, CIOCOOHBIX obecrednTh Hambosee
IIO/THBIIT KOHTAKT MEX[Y IPeACTaBUTENAMIU CTOPOH U apburpamu. OHa BOCIPUHI-
MaeTcsl KaK I03BOJISIOIAs YIaCTHUKAM He IIPOCTO MPECTABUTD JOKAa3aTeNnbCTBa I

372 Vidmar N. The Origins and Consequences of Procedural Fairness / Neil Vidmar // Law and Social Inquiry. -
1990. - Vol. 15, Issue 4. - p. 882.
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U3JI0XKUTD apIyMEHTBI, HO ellle 1 BCTYNUTb B BepOaibHble I HeBepOaTbHble B3aVIMO-
JIe/iCTBYsA, HAIIpaB/IeHHbIe Ha YCUJIEHUE CBOEIl MO3UIINMN, JOHECTH IIOCIAHNUA», YeT0
He/Ib3s CHeIaTh Ipyu 0OMeHe TOKyMeHTaMM. «[I7is1 GOIbIIMHCTBA JTIOfiei, B TOM 4KCTIe
apOuUTpOB, TaKye MOCIAHUA B P4 SABJIAIOTCA O0Iee MOIIHBIMY ¥ COXPAHSIOUIVIMU
CBO€ BO3JIEVICTBME CUTHAIAMU, YeM cama pedb»’’>.

Kpome TOro, 4ro COyuUIaHUs SBIAIOTCA YHUKAJIbHBIM CPEACTBOM IOTyYeHMNs
uHpopMauuy apoéuTpamMm, OHM ellfe M UMeEIT ocobeHHbIN 9¢ddexT Ha cTOpO-
HBI — SABJIAIOTCA JJIS1 HUX OJGHOI U3 ICUXOTIOTUMYECKMX TapaHTUIl CIPaBe[IMBOCTU
pasbuparenbcTBa.

Y4yacTHMKM pa3buparenbCcTBa MPUAIOT BECOMOE 3HA4YeH)Ee BO3MOXKHOCTU BBI-
CTYNIUTb YCTHO B IpOLiecCe PACCMOTPEHNs CIIOpa ake B TeX CIydasx, KOIZja OHU
HOHMMAIOT, YTO CKa3aHHOE MMM OKa)XeT He3HAuUTe/IbHOe BIVAHME 160 BOOOIIe He
B/IMSCT HA NPUHATHUE pelleHNs. B U3BeCTHDIX MCCIeOBAHMAX B TeX CITyYasX, KOrAa
PECIIOHIEHTBI U3 YIC/Ia IPEfICTaBUTe/Iel CTOPOH B Pa3dMpaTebCTBe MMeIN BO3MOX-
HOCTb BBICTYIIUTD Iepef; apOUTpaMu IO MPUHATHS PeIIeHNs, UX OLleHKa CIpaBell-
JIMBOCTY pelleHNs OblTa 3HAUUTE/IbHO BBIIIE, YeM KOT/Ia IM TaKOil BO3MOXXHOCTY He
mpefocTaBmIm’’?,

Takum 06pasom, CIyLIaHus, OT IPOBEfieHNsA KOTOPbIX B COBpeMEHHOM apburpa-
Ke BCe Yallle OTKa3bIBAIOTCS B II0/Ib3Y apOUTpaska 110 JOKYMEHTaM, ABJISIOTCA BaX-
HBIM MHCTPYMEHTOM IICHIXOJIOTMYECKON «IeTUTUMALUI» Oymyliero apOuTpa)kHOro
pelenns, obecredeHns yIOBIeTBOPEHHOCTY CTOPOH NPOLeCCYaNbHOI CIIpaBefIn-
BOCTbBIO, O KOTOPOIT peyb IIIa paHee U KOTOpasi MeeT 3Ha4eHMe /IS IPUHATHS CTO-
POHaMM apOUTPAXKHOTO PEIIEHN B IIe/IOM.

4. IIcuxonozuuecxoe 3HaxeHue CMAHOApmMa 00KA3bl6AHUS

CraHpapT [OKa3bIBaHMS YacTO OIPefieNIAI0T KaK YPOBEHb BEpPOATHOCTU, [0
KOTOPOTO OOCTOSTE/NIbCTBA IO/DKHBI OBITh IO/ TBEP>KEHBI J0Ka3aTeIbCTBAMM, YTO-
ObI OHJ MOIJIV CUUTATBHCS JEVICTBUTEIbHBIMM, IPABAUBBIMI®°. B KOHTHEHTa/IbHBIX
IIPaBOBBIX CICTeMaX aHa/I0rOM CTaH/japTa JOKa3bIBaHM MHOT/Ia HA3bIBAIOT IPMHIUII
OLIeHKM I0Ka3aTe/IbCTB 110 BHYTPEeHHEMY YOex/ieHuIo (intime conviction nubo convic-
tion raisonnée). Bce e MOHATUA CTaH/APTa HOKAa3bIBAHNUA U OLICHKY JJOKa3aTeTbCTB
110 BHYTPEHHEMY YOEK/EHUIO He SABJISAIOTCS TOX/IECTBEHHBIMMI U JaXke O/IM3KVIMH T10
cMbIcy. [TpMHIIT OLleHKM JOKa3aTe/IbCTB 110 BHYTPEHHEMY YOEXK/IeHMIO, IIPSIMO WU
KOCBEHHO 3aKpeIIEHHBIII B IIPOLIeCCYa/IbHOM 3aKOHOJaTeNbCTBE MHOTUX €BpOIIeli-
CKIX CTpaH, JjaeT OTBET Ha BOIPOC O TOM, NIPU KaKOM YC/IOBUU CYJ, MOXKET CUMTATh
00CTOATENbCTBO HOKa3aHHBIM, a IMEHHO, IIPK YC/IOBUM (POPMUPOBAHMS Y HETO IIOJ
B/IVISTHVEM JIOKa3aTeIbCTB COOTBETCTBYIOIIETO BHYTPEHHETO YOeXKIeHMS.

373 Cm. Waites R. C. Psychological Dynamics in International Arbitration Advocacy/ Richard C. Waites and James
E Lawrence / The Art of Advocacy in International Arbitration. Editors: R. Doak Bishop, Edward G. Kehoe. - Juris
Publishing, Inc., 2010. - p. 101.

374 Diamond S. S. Psychological Aspects of Dispute Resolution: Issues for International Arbitration / Shari
S. Diamond // International Commercial Arbitration: Important Contemporary Questions / General Editor; A. J. van
den Berg. - Hague, International Bureau of the Permanent Court of Arbitration, 2003 - p. 332.

375 Van Houtte V. Adverse Inferences in International Arbitration. /Written Evidence and Discovery in International
Arbitration. Edited by: Teresa Giovannini, Alexis Mourre. ICC Publication No. 698E , 2009. - p. 197.
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PasrpaHn4eHNI0 IOHATUII CTAHIAPTA OKA3bIBAHNUSA U BHYTPEHHETO YOeX/eHNs B
KOHTVHEHTA/IbHOJ IIPaBOBOII TPAAUIIMI MEIIAeT TO, YTO KOHLIEIIIVs IIPUHATAA pellle-
HIAA 110 BHYTPEHHeMY YOEKIeHII0 MOXKeT BOCIIPUHIMATBCS Kak CTaH/IapT «BHE BCAKO-
O pa3yMHOTO COMHEHN:», @ 9TO HEJOITYCTIMO, IIOCKOJIbKY 1 IOPUANIECKH, U IICUXOTIO-
T4eckyt 000CHOBAHHO B apOMTpake IIPUMEHATD NHOI, 60/ee HU3KMII CTaHAAPT.

MOo>XHO BBIJIEIUTH IIO KpaiiHell Mepe 4eTbIpe CTaHAApTa JOKa3bIBaHMs, KOTOPbIE
IPUMEHSIOTCSA B IOPUCAUKIMOHHOM IPaKTHKe.

CraHfjapT MMHIMAa/IbHBIX I0Ka3aTeNnbCTB (scintilla of evidence) canraercs goctur-
HYTBIM, €C/IY IPeJOCTaB/IeH XOTsA Obl HaMMEHbIINII 06'beM T0Ka3aTeNTbCTB, OTHOCA-
IVIXCA K JIey. B mpakTyke fOKa3bIBaHVA OH ITOYTY He IIpUMeHsAeTCsa” S,

CraHpapT npenmylinecTsa 60ee BeCKIX J0Kas3aTenbCTB (preponderance of evidence)
CUMTAETCS BBIIIOJIHEHHBIM, €C/IM JJOKa3aTelbCTBA B MOATBEPK/ICHME OIpPe/ie/IeHHBIX
00CTOATENbCTB MePeBECAT OKA3aTe/NbCTBA B IIOATBEP)K/eHIe 00paTHOr0. ITOT CTaH-
[apT Ha3bIBAIOT TAK>Ke GATaHCOM BEPOATHOCTEN M PAaCKPBIBAIOT C MOMOIIbIO KOH-
CTPYKILIMM «CKOpee TaK, 4eM MHade». Ero He ciiefiyeT paccMaTpyBaTh KaK OTHOCSIIVI-
Cs K OLleHKe TOTO, Ubsl BepCUs, UCTIA VIN OTBETUNKa, 60/ee BeposiTHA. IIpaBuibHee
ObIIO OBI TOBOPUTB, YTO CTAHAAPT OajaHCa BEPOATHOCTEN ONpeNie/IsieT TO, ABIAETCS
JIN C y4eTOM BCeX IPeCTaBIeHHbIX JOKA3aTe/IbCTB BEPCYs CTOPOHBI, KOTOpasi HeceT
OpeMs moka3bIBaHMUA, O0JIee BEPOATHOI, YeM IIPOTUBOIOIOKHAS eil.

CraHfjapT 4eTKMX U YOeQUTeNbHBIX NOKa3aTenbCTB (clear and convincing evi-
dence) COOTBETCTBYeT YOXKIEHNIO B TOM, YTO OOCTOATENBCTBO JOKA3aHO C BBICOKOI
CTEIIeHbI0 BEPOSTHOCTY U €T0 HOKAa3aHHOCTDb CJIyeT C Pa3yMHON OYeBUIHOCTDIO.
HamBpIcIIMM CTaHAPTOM JOKa3bIBaHMs CUMTAETCA CTAHMIAPT «BHE BCAKOTO pasyM-
Horo comHeHust» (beyond reasonable doubt), mpumepoM IpUMeHEHMs KOTOPOTO 5B-
JIsIeTCA OKa3bIBaHNUe BUHBI B YTOJIOBHOM CYAOIPOU3BOACTBE. /ISl TOrO YTOOBI 3TOT
HOCTIEfHMII CTAHAAPT He CUUTAJICS BBINOTHEHHBIM, JOCTATOYHO MOCEATh PasyMHOE
COMHEHUE B TOM, UTO BBIBMHYTasi CTOPOHOIL, HeCylIeit OpeMs OKa3bIBaHN, BEPCUs
ABJISIETCA eAMHCTBEHHO BO3MO>KHBIM 00BSICHEHIEM 00CTOATENbCTB.

CranpapT 6a/aHca BepOATHOCTel Hanboslee OTBeYaeT MPUPOJie MEXYHAPOHO-
ro KOMMEpPYeCKOro apOuTpaxka ellje ¥ IOTOMY, YTO €ro NpUMeHeHNe He HeceT pHu-
CKa M3IMIIHero (opMan3Ma B OlleHKe JOKa3aTelbCTB, KaK 9TO MHOI/A IMeeT MeCTO
B C/Iy4asx OLIEHKM JIOKA3aTe/IbCTB C IMpUMeHeHMeM 0ojiee BHICOKMX CTAaHAapTOB. B
IPOBEJIEHHOM aBTOPOM 9TON CTAaThyl HMUIOTAXXHOM IICHXOJIOTMYECKOM MCCIeoBa-
HIM, B KOTOPOM IIPUHS/IM Y4acTUe CTYAEHTbI MaruCTPaTypbl OfHOTO U3 CTOMNYHBIX
YHUBEPCUTETOB, 9TOT Te31C OBUI IIPeBAPUTEIBHO MOATBEP>KIeH. ABTOp He M3/ara-
eT 37leCb BCEX Pe3y/IbTaTOB, IIOCKOIbKY OHM TpeOyloT 60iee cepbe3HOl POBEPKY B
paMKax HOJHOLIEHHOTO MCC/IeOBaHNsA, KOTOpoe celfuac mpoBoputcs. [InmoTaxHoe
MICCTIeNIOBAHIE TTOKA3aJI0 CYIIeCTBEHHYIO B3aMMOCBA3b MEX/y HalM4MeM Y UCIIbITY-
eMBIX 3HaHMsA O TOM, YTO TaKOe CTAHAAPT JAOKa3bIBaHMA «OaTaHC BEPOSTHOCTEN» B
apOuTpaxe, U MPUHATIEM UMY apOUTPA’KHOTO PEIIeHNUs B CMOJIe/IPOBAHHOM CIIO-
pe Ha OCHOBaHMY IIPUHIUIIOB Pa3yMHOCTH, JOOPOCOBECTHOCT U CIIPABEIIMBOCTIL.

376 Fleming J. Jr. Sufficiency of the Evidence and Jury Control Devices Available Before Verdict / James Jr. Fleming
/1 Virginia Law Review. — 1961. - Vol. 47. - pp. 219-219.
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VcnbiTyeMble, KOTOpbIe ObII O3HAKOMIEHBI C KOHIIETIIIVIell CTaHAapTa JJOKAa3bIBAHNS
¥ CTaH/japTOM 0OaslaHCca BepOSATHOCTEN, IIPOSBIIN MEHBIINIT GOpPMann3M Ipu paspe-
IIEHNY fief1a U1 OOJIBIIYI0 TOTOBHOCTD IPUMEHATD IPYHIUIIBI Pa3yMHOCTH, JOOPOCO-
BECTHOCTY U CIIPABE/IMBOCTY, Ha KOTOPBIX OCHOBBIBAIOTCS IOTOBOPHBIE 00513aTeNIb-
crBa. HammpoTuBs, ucnbITyeMble, KOTOPbIM He ObIIO HIYErO M3BECTHO O KOHIIEIIINYU
CTaH[apTa HOKa3bIBaHUA, YCTAHABIVBAIM SIBHO (OpMa/bHble KPUTEPUM JOKa3aH-
HOCTM MMEIOIIMX 3HA4eHMe I PelIeHus CIopa OOCTOSATENbCTB 1M BO3JAraay Ha
CTOPOHBI Upe3aMepHOoe OpeMs JJOKa3bIBaHIs, CBOVICTBEHHOE O0/lee BHICOKOMY CTaH-
lapTy 4eM TOT, KOTOPBIII IpuMeHseTcs B apburpaxe. Takum 06pasoM, MOXXHO TIpesi-
BapUTE/IbHO 3aK/II0YUTD, YTO IaKe O3HAKOM/ICHUE apOUTPOB C MOHATIEM CTaHJapTa
JIOKa3bIBAaHNSA 1 PasTpaHMYeHNe X YPOBHEI! ITO/Ie3HO /I apOUTPa>KHOI MPAKTUKI,
IIOCKOJIBKY ITO3BO/IAET M36eXaThb (popMannu3Ma B JOKa3bIBAaHUM U HEOOOCHOBAaHHOTO
BO3JIOKEHMI Ha CTOPOHBI YpE3MEPHOT0 OpeMeH! JOKA3bIBAHA, YTO BOCIIPMHUMALT-
51 KaK HeCIpaBelINBOe OTHOLICHNE.

OmnucaHHble Bbllle IPOOIEMbI, ¢ KOTOPBIMU HPUXOAUTCS CTATKMBATbCS YYacT-
HMKaM apOUTPaKHOTO pa3OMpaTe/bCTBa, KOHEUHO XKe He COCTABJIAIT BeCh CIIEKTP
IICUIXO/IOTMYeCKUX (paKTOPOB, BAMAIOIINX HA apOUTpax, WM JjaKe BCEX TeX, KOTO-
pble B apOuTpaXke 0COOEHHO BaXKHBL. B PYTuX CrelanbHbIX MCCIeNOBaHUAX Ooee
JIeTaJIbHO PACKPBITHI IICUXOJIOTMYECKIe PUCKM IPUHATHASA K PACCMOTPEHNIO HEJOITy-
CTUMBIX [JOKa3aTe/IbCTB, 3HAYeHMe PACKPBITIUSA JOKa3aTe/NbCTB, a TAK)Ke KOTHUTUBHbIE
VICKQ)XeHMs IIPYU OLleHKe I0Ka3aTelbCTB Y CIIOCOOBI YCTPaHEHNU HeOIaronpusaTHOTO
B/IVAHVA IICUXO/IOTNYeCKUX (PaKTOPOB Ha NpuHATHE apOuTpamu perennir’”’. Kpocc-
KY/IBTYPa/IbHBIM IICUXO/IOTMYECKUM Pa3/INUVAM HOCBSAIIEHBI LieJIble CepII Cepbe3HBIX
VICCTIEJOBAHMIT, B CBA3M C YeM B PaMKaX 9TOI CTaTbM TaKue BOIPOCHI ObIIM OCTaBIIe-
HbI 03 BHUMaHV B HaJie)XK/ie Ha TO, YTO 3aMHTEPECOBAHHBIN YMTaTeIb OOPATUTCA K
TaKUM MCCIETOBAHNUSAM CAMOCTOSATENbHO®. 3/1eCh MBI OrPaHMYVIMCS JINIIb KOHCTATa-
Vel X MHOT0OOpasus U BaXKHOCTHU [/ PasBUTUA apOUTpaka KaK IOPUANIECKN U
IICUIXOJIOTMYeCKY 60jlee YHUBEPCATIbHOTO, YeM HallMOHA/IbHbIE CyfeOHbIe IPOLecChl,
MeXaHJ3Ma pelIeHNs CIIOPOB.

377 Tunekos K. H. JlokasaTenbcTBa 1 [IOKa3bIBaHME B MEXKFYHAPOSHOM KOMMepdyeckoM apburpaxe: Haydno-
npaktudeckoe mocobue. — Kues: Ocsura Yxpansusi, 2016. — C. 549-566.

378 Cm. Waites R. C. Psychological Dynamics in International Arbitration Advocacy/ Richard C. Waites and James
E Lawrence/The Art of Advocacy in International Arbitration. Editors: R. Doak Bishop, Edward G. Kehoe. - Juris
Publishing, Inc., 2010. - p. 80. Diamond S. S. Psychological Aspects of Dispute Resolution: Issues for International
Arbitration / Shari S. Diamond // International Commercial Arbitration: Important Contemporary Questions /
General Editor; A.J. van den Berg. - Hague, International Bureau of the Permanent Court of Arbitration, 2003 - p. 339.
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K BOMPOCY O IOPUCANKLU NN
MEXAYHAPOOAHOIO KOMMEPYECKOIO APBUTPAXA B YKPAUHE

Onee Ilooyepkosnutir™

IOpucnuKIMOHHbIE BOIPOCH ABIAITCA ONHMMU U3 CaMbIX C/IOXHBIX B TON
IIPaBOBOJ CUCTEME, I7Ie€ CYLIECTBYET OCTPasd KOHKYPEHIMA MEX/y OpraHaMM BJIaCcTU
3a pery/IATMBHbIE TIOTHOMOYMA M pacIlIVpeHMe BACTHBIX MOJHOMOUNii 6e3 ydera
CaMOPETY/IATYBHBIX BO3MOXXHOCTEN MHCTUTYTOB I'Pa>KIAAHCKOTO obIecTsa. VIMeHHO
TaK IIPOUCXOAUT B YKpauHe, rje nocnenuue 20 1eT OGHOBPEMEHHO C ITafleHNEM [I0Be-
p¥A K Cy#eOHOI BIacTy HAOIOATOCh HEIPOIIOPLMOHAIbHOE OTPaHNYeHNe TTOTTHO-
MOYNIT ¥ HAIpaB/IeHNII AeATeNTbHOCTI OPTaHM3AVIT U JINL], CTIOCOOHBIX pa3pelaThb
fopuayecKre KOHMIMKTH BO BHECYAEOHBIX Ipolefypax. Pedb upet, mpexje Bcero,
0 TPeTeCKMX CyJax: IepedeHb Jief, KOTOpble He MOTYT pacCMaTpuBaTh TpeTeliCK1e
CYZIbl, IOCTOSIHHO pacTeT. B yacTHOCTH, OH yBenmumica ¢ 8 go 14 Kateropuii ¢ Mo-
MeHTa NpUHATHUA 3akoHa «O TpeTelCKuX CyAax», He BCIIOMUHAA IOAPOOHO O TOM,
4TO COITIACHO ellje 6oree panHero Tonoxxenus locapbutpaka mpu Comune CCCP
1975 roma o TpeTeiickoM Cyfie AT PAaCCMOTPEHNSA XO3AMCTBEHHBIX Jie/l MeX/Y 00b-
eVHEHUAMM, TPENPUATUAMY, OPTAaHU3AUUAMN U YIPEKIAEHUAMU Ha PacCMOTpe-
HIe TPETeNCKOro CyAa MOIMIM OBbITh IepefjaHbl TIObIe CIIOPHI, «OTHECEHHbIe K KOM-
HeTeHIVM apOUTPasKHBIX OPTraHoB». To eCTh B He3aBUCUMOII YKpayHe IIpY pa3BUTUN
TPETENCKUX CY/IOB 3a/I0’K€Ha BeCbMa CIIOpPHasA OTHOCUTE/ILHO CBOEN IPOrpeccCUBHO-
CTY UJ€0JIOTHA OTPaHMYEHMA UX IPeMETHONM KOMIeTeHIuN. JJaHHbIe OrpaHNYeHN A
IIOKa YTO He KOCHY/INCh MEXIYHapOJHOIO KOMMEpPYeCKOro apburpaxa B cuiIy 3a-
KOHa YkpauHbl «O MeXJYHapOJHOM KOMMEpPYeCKOM apOuTpa)ke», OCHOBAaHHOTO Ha
MMPOBBIX CTAHAAPTAX apOUTPAXKHOTO fleTIa.

BrionHe oxxupaemMoe ocmabneHne 3alpeToB B OTHOLIEHUY BHYTPUTOCYAApPCTBEH-
HOTO TPETeJICKOTO pa3bupaTe/IbCTBa B CBeTe aKTUBHOCTI TOCYAAPCTBA B COMDKEHNN
C TIPaBOBBIMM CHCTE€MaMM €BPOIENCKUX CTPaH, K COXKaJIEHNI0, He HaXOfIUT CBOEro
HOATBEPXK/IEHNA B pealbHOI 3aKOHOIPOEKTHON paboTe. B mpoekTax HOBBIX IpO-
IlecCya/lbHBIX KOIEKCOB, paspaboTaHHbIX Pajoit mo Bompocam cyme6Hoit pedopmbl
npu IIpesunente YkpanHbl (3aKOHOIIPOEKT 6232), JaHHBIE IPOOIEMBI He TOIBKO He
pelleHbl, HO 1 ycyry6eHbl. Peub npeT 06 oyepeqHOM «HACTYIUIEHUN» Ha CBOOOMY
TPeTeNICKOro pa3bypaTeNbCTBa — yXKe B paspese MeKIYHApPOZHOTO KOMMEPYeCKOro
apburpaxa B Ykpause. B vacTHoCTH, B mpoexTe X034/ICTBEHHOTO ITPOIIECCYaTbHOTO
KOJIeKCa ITOABU/INCEH CIIeljMa/IbHble HOPMBI, OTPaHNYMBaIOMIVe OPUCAUKIINIO HE TOJIb-
KO BHYTPUYKPaMHCKMX TPETENCKUX CY/IOB, HO ¥ MEXIYHAPOJHOIO KOMMEPYECKOTO
ap6uTpaxka B IO/Ib3Y UCKITIOUNTETbHO KOMIIETEHIINU XO3ACTBEHHBIX CY/0B.

Jlnsa Toro, 4ToOBI pa3obparbCcA B CYTH JAHHOTO BOIPOCa HEOOXOAMMO CHENIaTh
HECKOJIKO OTCTYIIEHMIA.

379 Oner IlerpoBu4 ITopuepKOBHBIII — JOKTOP IOPUAMIECKNX HAYK, Tpodeccop, apburp MKAC npu TIIII Ykpa-
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Bompoc o kpyre e, KOTOpble BIIpaBe pacCMaTpUBAaTh MeXYHAPOHBI KOM-
MepuecKuii apOuTpax, IenecoobpasHo paccCMaTpuBaTh Ha COBPEMEHHOM JTale B
YKpanHe MMEHHO B KOHTEKCTe TOHSITUS «IOPUCAUKIUI», & HE MIPOCTO «KOMIIETEH-
IUV» MEXIYHAPOJHOIO KOMMEPYECKOro apOuTpaka uam apouTpabenrbHOCTH CIIo-
POB, KaK 3TO TPaJULIMOHHO [e/IaeTCs, IO IBYM Ba)KHBIM IIPUYMHAM.

[TepBasi — CBA3aHHOCTb HMOHATHA IOPUCAUKIUY VIMEHHO C IIPEIMETHON KOMIIe-
TEHIWII OpraHa, IIOJTHOMOYHOTO PAacCMaTpUBATh IOpUANYECKNe KOHQIVKTHI, TOTAa
KaK IOHATIE KOMIIETEHINM OONBIIMHCTBOM IPOLECCYaMCTOB IMpU3HaeTcss 6oee
IIVPOKMM, TIOJ, BUZOM KOTOPOTO MOTYT CKPbIBAaTbCS He TOIBKO BOIIPOCHI COOCTBEHHO
IpeaMeTa BefJeHVsl TOTO WJIY IHOTO OpTaHa, HO U IPYTHe 9JIEMEHTDI €T CIeIaTbHOM
npaBoCyObeKTHOCTU. Hampumep, y MeXIYHApOJHOTO KOMMEPYECKOro apourpaxa
IIOJ] 9TUM YIJIOM 3PEHNS MOTYT ObITD BBISBJIEHBI HE TOTIBKO IIPEIMET BeleHIsI CIOPOB,
HO 1 PsAJ] MHBIX XO3SJICTBEHHBIX, HAJIOTOBBIX, YIIPaB/IeHYECKUX 1 OPTaHU3AIMIOHHBIX
HIOJTHOMOYMIT KaK 37IeMEHTBI €T0 KOMIIeTeHIINN.

Bropas - mpakTmyeckas HeOOXOAVMOCTb BBIBOZIA AMCKYCCUM IO HOBORY COOT-
HOILIEHVIS] TIOTHOMOYMII TOCYapCTBEHHBIX 11 apOUTPaXKHBIX OPraHOB Ha HOBBIIL, 60-
Jlee BBICOKUIT ypOBeHb. B JlaHHOMY cry4ae — IOPUCAMKIMOHHBII, Iie HEOOXOAMMO
HOHVMMaHMe (QYHKLUMOHVPOBAHVA HECKOIBKO OpPTaHOB, IOPUCAMKIVIOHHAS IO/b3a
KOTOPBbIX OTHOCUTENIBHO JIPYT Pyra He MOXKeT IPeyMeHbUIATbCsA. DTO HeOOXOAUMO
He TOJIbKO /IS COa/laHCUPOBAHMS OLIEHOK Pe3y/IbTaTUBHOCTY JIESATE/IbBHOCTY Pas/Iind-
HBIX OPTaHOB II0 Pa3pelleHNI0 PUANIECKUX KOHQINKTOB, HO U JyIA KOHCTAaTalluu
caMoro (paKTa MMPOTHI OPUCANKIMOHHBIX IIOTHOMOYMNIA, HAXOJAIIMXCA B KOMIIETEH-
M) He TO/IBKO TOCYAAPCTBEHHBIX CY/IOB, HO 11 Y TPETEICKUX OPTaHOB, IIPEXe BCEro
MeX/IYHapOJHBIX KOMMEPYeCKIX apOuTpaskeit.

«IOprcAMKIMOHHBI» B3IJIAA Ha MpoOIeMy NpefAMETHON KOMIIeTeHLuyu apou-
Tpaka MMeeT MPEUMYIIeCTBO, KaK IIPeJICTAB/IACTCS, U Miepefl HallpaBIeHIeM JCCIIe-
JOBaHUSA IOHATUA «apOUTPabebHOCTI» CIIOPOB. Beb B JAHHOM C/lydae Hay4yHas
AUCKYCCUA TIEPEHOCUTCS, 110 CYTH, C XapaKTEePUCTUKY CIIOpa Ha OPraHU3alMOHHYIO
COCTABJIAIOLIYIO BJIACTHOI MEATEIBHOCTY apOMTPa>KHOTO OPraHa, 4TO HEPEeBOIUT
00Cy>XfieHMe B IPAKTUYECKYIO INIOCKOCTb COOTHOIIEHVS TIOTHOMOYMIL IOPYUCAVKIIN-
OHHBIX OPIaHOB KaK 9J7IeMeHTa IIPaBOBOIi cucTeMbl. Kak 9To mponcxonut, Harpumep,
C HOHATUAMY XO35VICTBEHHOTO CIIOPa 1 IOPUCAUKIINN XO35ICTBEHHBIX CY/IOB — IIep-
BO€ HeJIb3sl OXapaKTepl30BaTh TOYHO Ha OCHOBAHUMY JIMIIb KaYeCTBEHHDBIX XapaKTe-
PUCTHUK CIIOpa — HeOOXOAMMO CpaBHEHME TOBEJOMCTBEHHOCTH JIeJl XO3SIICTBEHHBIM,
a]MVHICTPATVBHBIM U OOIIUM CyHaM.

XOTs1 caMO 3TMMOJIOTNYeCKOe 3HaUeHNe IOPYCVKIINMN Yallle aCCOLMMUPYeTCs IMEeH-
HO C IIPOM3BOJICTBOM B IOCYAAQpPCTBEHHBIX CyfiaX (CM, HampuMmep, MOHATUE «IOPVC-
AUKIUY» B Bukumenuu), ogHako 6ojee TOYHO TOBOPUTD O eHOMEHe IOPUCAVKIINN
B 0o/lee LIMPOKOM 3HAUEHUY, NPeNyCMAaTPUBAIOLIEM KaK BHEIIHMII MeXIyHapoi-
HO-TIPABOBOII acIleKT, TaK ¥ BHYTpeHHMIL. [locmeqnmuit XapakTepnusyeTcs BONEI0 Ha-
pofia HaJeMUTb He TONbKO TOCYHAPCTBO B JIMIE CY[OB BIACTHBIMU (PYHKUMAMMU IO
paspelIeHNIo CIIOPOB, HO 1 MHBIe MHCTUTYTHI TPaKAaHCKOro obmecTa. Cama cuia
HAI[MOHA/IbHBIX TPaJVILINIL, «MATKOTO» [MEXIYHApOZHOIO 9KOHOMIYECKOro] ImpaBa
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U B IIeJIOM Pa3yMHOIT 3a00TBI O CBOeJT CTpaHe, 00yC/IaBIMBaET TO, YTO TOCYAAPCTBO
(B /uie cymoB) He obnajaeT OPUCAMKLIMOHHOM MoHomonuei. Kommepdeckne ap-
Outpaxkn (TpeTeiicKye CyHbI) TaKXKe HaJeNATCSA HApPOJAOM BIAaCTBIO U IPAaBOM Ha
paspelieHye OPUANIECKNX KOHPMUKTOB. [laxke B YCIOBUAX 3allpeTa Ha TpeTeiicKoe
IIPOM3BOJCTBO, OY/ib TAKOI BHEPEH, OH He IpyBeN Obl K MICUe3HOBEHNIO BHECY/e6-
HOTO YperyIMpOoBaHMsl CIIOPOB — MOCIEHNIT IPHoOpert 6bI TeHeBble GOPMBI OCPeN-
HUYECTBA B Pa3pelleHN N IPABOBbIX Y HEPABOBBIX KOHM/INKTOB.

OrpaHudyeHre OPUCAVKIVY TPETECKUX CYHOB SBIAETCA BeCbMa IPOTUBO-
peuuBBIM SIBIEHMEM B TeX C/Iy4asX, KOIfja IpoliecCyaabHble MOPSAAKM [faxke s
aIMVHMCTPATUBHBIX CYLOB], HOIYCKAIOT MMPOBOE COIJIAIIEHME IPU YPEryamnpo-
BaHNM KOH(INKTOB. Beb HajjenieHe KOHQIUKTYIOL[ME CTOPOHBI IIPAaBOM PELINTh
CIIOp MMPOBBIM IIyTeM IIpPEAIoaraeT ¥ IpaBo CTOPOH B TaKOM CIy4ae BHIOpAaTh
He3aBYCUMOe MNIO (TPEeTeCKMIl CyAL), KOTOpOe MOXKeT Ha MIPUHIUIIAX apOUTpuUpo-
BaHMsI VM HE3aMHTPECOBAHOCTY IIPOM3BECTH PEleH e CIIOpa MeGXKLY CTOPOHAMI BO
BHeCyIeOHOMY TTOpsJKe.

KoHTpaprymMeHT, KOTOpBIl 37jeCb MOXKET IIPO3BYy4YaTb: MUPOBOE COIVIAICHNE B
CylieOHOM IIpoljecce TPOBepsIeT CY/, Ha IPefMeT COOTBETCTBMs 3aKOHY 1M VIHTepecaMm
CTOPOH Iepell ero yTBepXJeHMeM, B OTINYMe OT MPOLEAYPbl TPETENCKOro
pas6buparenpctsa. Ha JaHHBI JOBOJ MOXKHO BO3Pas!Th yKa3aHVeM Ha TO, YTO pelleHNe
TPeTelICKOro CY/ia, B TOM YMCIe apOUTparka, TAKKe IIPOXOAUT IIPOBEPKY IIPU ITPUBEEHNN
K VICTIO/IHEHMIO Ha IIPEIMET COOTBETCTBYA ITyOIMYHOMY ITOPSAKY U He MOXKET HapyIIIaTh
CBepPXJMIIEPATUBHBIX HOPM HAIlMIOHA/IbHOTO IIPaBa, O 4eM ellle OyIeT CKa3aHo.

Ecnu rocygapcTBo 6eCIIOKOUTCSA 10 HOBOAY TOTO, YTO OT/E/IbHBIE CIIOPbI MOTYT
OBITh HECIIPABEIMBO PelLIeHbl TPETENICKUMI CYaMy UM apOUTpaskaMi, TO 9TO CO-
MHEeHIe JIOTMYHO OBUTIO ObI OTHECTH ¥ Ha CUET CIPABE/IMBOCTI MUPOBOTO COT/IAIIe-
HUS VIV 3/I0HAMEPEHHOTO COIVIAIIEHNUs IPEeCTaBUTeNell CTOPOH MPY 3aK/ITIYeHNN
MMPOBOTO COIIALIEHNsS B TOCYapPCTBEHHDIX CY/aX.

HekoppekTHOIT SB/IAETCSA M M3IMIIHAA ONEKa TOCYHapCTBa Hal CyOBEKTOM
IpaBa IO MOBOAY €r0 OTPAHMYEHNUA B JOCTYIE K TPETEICKOMY YperyIuMpOBaHNIO
BBU/Iy TMIIOTETNYECKO BO3MOXXHOCTM «KaOaJIbHOTO TPETENICKOrO COITIAIIEHVISI».
Benp kabanbHBIMM MOTYT CTaThb IIPaKTU4eCKM JH0Oble  YacTHO-NIPABOBbIE
COITIAIICHMA, €CMM OHM 3aKIIYaloTCs 0e3 ydeTa BO3MOXKHOCTEN, 3HAHUI U
OIIbITa CyObeKTa, UX 3aKmovaroux. [IoaToMy Takas omeka B (opMe 3aIpPeTOB —
ryOuTeNpHOE IATePHAMNCTCKOEe OTHOLIEHME TOCYHAapCTBa K CBOUM TpaKfjaHaM,
NNIIaoIiee X BO3MOXKHOCTM OpaTh Ha cebsi OTBETCTBEHHOCTb ¥ CAMUM pelIaTh
cBo0 cynp0y. TocymapcTBO AO/DKHO 6OpPOTbCA C MOLIEHHUYECKVMMIY OIepalusaMIU,
MOHOIIOTIMCTUYECKMMIY ¥ OaHKOBCKVIMIU 37I0YIIOTPeOIeHNAMM, [PYTUMM 001IeCTBEH-
HO-OITACHBIMU JIeSTHUSIMI B KOHKPETHBIX )KM3HEHHBIX OTHOIIEHMSIX, @ He MCK/TI0YaTh
caMy BO3MOXXHOCTb CyObeKTa IIpaBa pellaThb CBOK CYb0Yy CaMOCTOATEIBHO IO
HNPUHIUIY «HET CyObeKTa — HeT IpO6IeMbl».

[ToaTomy 3ampert Ha Hepefady fie/ll B TPETeVICKIIL Cy[L I apOUTpPaXK B TeX CIyda-
sIX, KOT7Ia 3aIpeT Ha 3aK/TII0UYeHVe MUPOBBIX COITIAIIEHMII IT0 JAHHO KaTerOpyM Jie/l B
FOCYZIapCTBEHHOM CYJOIPOU3BOACTBE OTCYTCTBYET, IB/LAETCS HEIPOIOPLMOHAIBHBIM
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nepebupaHueM Ha cebs TOCYAapCTBOM BJIACTM Y 4YelOBeKa M Hapofa. A IOTOMY
ABJISIETCS HEIIPUEM/IEMBIM Il COBPEMEHHOTO IIPaBOBOT'O TOCYApCTBa U 0OIIecTBa.
He cmydaitHo, B 60NbIIMHCTBE Pa3BUTBIX CTPAH MMpPa TOCYAPCTBO He BMEIINMBAETCS
B IOPUCAVKIIVIO TPETENCKMUX CY/IOB U apOUTpakeil B ClIydae HaIM4Ms IIpaBa Ha 3a-
K/II0YeHle MUPOBOTO COITIALIEHNA IO CIIOPY.

3mech, KOHUEHO, He/lb3sd abCOMOTU3MPOBATh HAIMYMSA IIpaBa Ha 3aK/II0YeHNe
MIPOBOTO COITIALIEHNUA IO IOPUANYIECKOMY CIIOPY KaK KpUTepUs pacLIMpeHus Tpe-
Telickoil (apbuTpaxkHoIt) roprucaukuyy. OgHaKo, Ha/ln4dye JaHHOTO IIpaBa yKasbIBa-
eT Ha IpefeN TaKoil IPeIMEeTHON KOMIIETeHIIMY, KOI/ja KaKoe-I1M00 JJOIOMTHIUTE Ib-
HOe OrpaHNYeHNe IpaBa CTOPOH Ha apOMTpaKHOe PacCMOTpPEHMe CIIopa JO/DKHO
HOABEPraThCs OCTPOMY ¥ BCECTOPOHHEMY aHA/IM3y Ha IpeaMeT IPOIOPLMOHATbHO-
CTH, Pa3yMHOCTH, YTPO3bI IIyOITIHOMY IIOPANKY U CBOOOzIe O13Hecy.

CrefiyeT OTMETUTD, YTO B 9TOM KOHTEKCTe BOIIPOC 11e/1eCO00Pa3HOCTI IOPUCVIK-
IIVIOHBIX OTPAaHMYEHMII /I MEeXAYHAPOJHOTO KOMMEPYECKOro apOuTpaxka B JINIle
MKAC npnu TTIII Ykpansbl ¢ HeflaBHEr0 BpeMeHM BCTal KAaK HUKOITA OCTPO.

OTOT HOCTOSHHO JIeVICTBYIOMMIT apOUTpaXKHBIII OpraH, CO3AaHHbI B 1992 rofy,
CIIY>KUT peKMM IIPMMEPOM YCTOMUMBOIO Pa3BUTHA U IPUYMHOXKEHNA peIyTalun
OTe4YeCTBEHHBIX MHCTUTYUMIL. [Ipy ToM, 4TO B cTpaHe NPaKTUYeCK) He OCTaNoCh
rOCyHapCTBEHHBIX I 00IeCTBEHHBIX CTPYKTYP XOTb C KAKMM-TO YPOBHEM JOBEPUS
CO CTOPOHBI OTEYECTBEHHBIX U 3apYOEXXHBIX CYObeKTOB X035IICTBOBaHMA. JlaHHBII
¢denomen gosepus k MKAC npu TIIIT YkpauHst 06ycnoB/IeH MHOTMMY GaKTOPaMIL.
910 1 paBHOyganeHHOCTh MKAC OT mOMMTUYECKMX, TOCYAapCTBEHHBIX M MHBIX
MHCTUTYTOB, U HajJIM4lie BHYTPEHHUX OPTaHM3alIOHHO-IPAaBOBBIX IIPEMMYILECTB,
OOYC/IOB/IEHHBIX y4YacTMeM CaMUX YYaCTHMKOB KOH(QIMKTHBIX OTHOLICHWII B
bopMUpOBaHNU COCTABOB apOUTPAKHOTO CYfa, M OTHOCUTE/IbHAs JellleBM3HA
IpOM3BOACTBA (IO CpaBHEHUIO, Hampyumep, co CTOKTONIbMCKUM apOUTpa>KHBIM
MHCTUTYTOM, MexayHapogHoii Topropoii mamaroi B Ilapmxke mnmum BeHckum
apOMTPa>KHBIM IL[EHTPOM), 1 HajM4ye PeKOMEHMIATe/NbHOTO CIMCKa apOUTpPOB U3
U3BECTHBIX CIIELUATNMCTOB M YYEHbIX, M IPOCTOTA, ONEPATMBHOCTb IIPOLEAYpPbI
apOUTpPa>KHOrO pa3dupareNbCTBa, HAKOHEL, CTAOMIBHOCTD M IIPO3PAYHOCTD
nogxonos B ynpasneHun MKAC Ha ocHOBe HeBMelLIaTe/lIbCTBA €r0 PYKOBOACTBA
B IIPOLIECCHI IPUHATYUSA apOUTPAXKHBIX pEIIeHMII, YeTKOl OpraHM3anmumu paboTsl
CeKpeTapuaTa, CO3[JaHHBIX YCJIOBUII apOUTpaM M CTOPOHAM HJI CIyLIAHUA Jiel.
JloctaroyHO 0OpaTUTh BHUMaHNE HAa TO, YTO C/IydYay OCIAPUBAHUA peIIeHMI
MKAC B HauMOHa/NbHBIX CyHaX MIM OTKasa B mpusefieHun pemennii MKAC k
UCIIONTHEHUIO SAB/IAITCA eIVHUYHBIMU, a KOIMYECTBO CIOPOB, PacCMaTpPUBaeMbIX
ap6burpaxxupiMu cocraBamu MKAC - 300-400 men B rof — ABIAETCA CTaOMIBHO
BBICOKMM I OJHMM 13 CaMbIX [TI0Ka3aTe/lbHbIX B EBpoIre.

ITpn sTom MKAC kak TpeTeiicKuil opraH CMOr M30eXaTb B YKpauHe y4acTu
BHYTPEHHIUX TPETENICKUX CY[OB, CBOOOMA B CO3[JAHUNU KOTOPBIX IpU HedaHeKTuB-
HOJl IIPABOOXPAHUTEIbHON CUCTEME M OTCYTCTBUM PeajbHBIX IIPABOBBIX CHEPXKEK
IpUBea K IIMPOKUM IPAaBOBBIM 3JI0YIIOTPeOIEHIAM B IIpOLiecce peiiiepCKIX 3axXBa-
TOB COOCTBEHHOCTH 11 GAHKOBCKOV Ha>KUBBI.
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Ycnemnble pesynbrarel festenbHoct MKAC npu TIIIT YkpanHbl npr3sHaHbL, IO
CYTH, Ha TOCYAapPCTBEHHOM ypPOBHe, KOT/Ia IIpY NPUHATUM 3aKOoHa YKpanHbl «O ¢u-
HAHCOBOJ PeCTPYKTypMU3aLMu» CO3flaHMe apOuTpaxka Jyid pacCMOTPEHUs CIOPOB
PasIMYHOrO CyOBEKTHOTO COCTaBa YBA3aHO He ¢ 3aKOHOM YKpauHbl «O TpeTeiickux
Cymax», a ¢ 3aKkOHOM YKpanHbl «O MeXIYHApPOJHOM KOMMEPUECKOM apOuTpaxe».

Bo mHOroM, Kak mpepncrasisercs, nopHAtuioo asropurera MKAC mpu TIIIT
Yxpannnl coperictsoBano pemenne ECIDUI mo meny Pumxent Kommanm mporus
Ykpanns! ot 3 anpens 2008 roza, KOTOpEIM 6bUIO TOATBEpXK/eHO oTHeceHe MKAC
K «YIIOJIHOMOYE€HHOMY CYHY», HafIle/IeHHOMY I0pUCANKIMIOHHBIMYU ITIOTHOMOYMAMIL.

HemanoBakHoe 3Ha4YeHMe /I Pa3BUTHUA MEXKIYHAPOLHOIO KOMMEPYECKOro
apbuTpaxa chIrpasa 1 oTedecTBeHHasA CyfieOHas IpaKkTHKa. B yacTHOCTH, KOHCTPYK-
TUBHBIMI TOJIKOBaHMAMU OTMETI/IOCH IIocTaHOBIeHneM I iienyma BepxosHoro Cyza
Yxpannnl 1999 roga «O mpakTuke pacCMOTPEHN:A CYlaMy XOJATalICTB O IPU3HAHNA
¥ VICHIOJTHEHUM PeLlIeHNIT MHOCTPAHHBIX CYAOB 1 apOuTpaskeil 1 06 OTMeHe pelleHuit,
BBIHECEHHBIX B IIOPAJKE MEX/[YHAPOIHOTO KOMMEPYECKOro apOuTpaka Ha TEPPUTO-
pun Ykpanubl». B konne 2015 roga Beicmmii crienanusypoBaHHbIA CyJ, YKpauHBI
10 PacCCMOTPEHMIO TPaKAAHCKIX Y YTOTIOBHBIX fIefT M31aT MH(POPMAIIOHHOE IMIICbMO
«O mpakTHUKe pacCMOTPEHNs CyiaMu Jiell 00 ocllapyBaHuy pelreHnit MexyHapoy-
HOTO KOMMEPYeCKOro apOuUTpPaXHOTO Cyfja YKpauHbl Ipyu TOProBoO-IpOMBIIITIEHHON
IajaTe M O MPU3HAHUY U VICITIOJIHEHUY PEIIeHNI MEeXIYHAPOLHBIX ¥ MHOCTPAHHBIX
apburpaxeit», B KOTOpoM cHOpPMYINPOBa MO3ULNH, [I03BOJIAIIINE TOBOPUTD 00
YKkpanHe Kak O APY>XeCTBEHHOI apOUTPaXKy IOPUCHUKIINN.

BrimreykasanHasa mpomeccyanbHas pedopma 2017 roma, mpsAMO BAMAOIIAS Ha
fopucaukiyonsle nonHomounss MKAC, BbIsbiBaeT 0OOCHOBaHHbIE ONACEHMs CIie-
LMa/INCTOB BBUAY BecbMa pacnpocTpanennss Ha MKAC orpannuenniit, Kacarouyx-
CA BHYTPUXO3AVMCTBEHHBIX TPETENCKNUX CYAOB NPY 3aKPEIUIEHNM VICKIIOYUTETbHON
HOABESOMCTBEHHOCTH Jie/l TOCYAAPCTBEHHDIM X035/ ICTBEHHBIM CyaM.

B yacTHOCTH, B IONIO>KEHNAX IAHHOI CTAaTby, B oTM4ue oT gelicTyromtero XIIK,
OTpHUI[AETCSA BO3MOXKHOCTD Iepefiadll B MeX/[YHAPOJHBI KOMMepUeCKIiT apOuTpaxx
OTZE/IbHBIX KaTerOpMil CIIOPOB, B YaCTHOCTH TI0 TOCYAAPCTBEHHBIM 3aKYIIKaM, KOp-
MOPATUBHBIM CIIOPAM U HEKOTOPBIM APYTMM IPABOOTHOIIEHNAM.

371echb 3aI0>KeHbI 60JIbIIINIe IPO6IEMBI He TOMIBKO /ISl Pa3BUTHS MEKIYHAPOJTHOTO
apbutpaxa B YkpanHe, HO U oc/nabjieHIe MO3UIUN OT€YeCTBEHHBIX 9KCIIOPTEPOB U
VIMIIOPTEPOB IMYOINYHOTO CEKTOPa SKOHOMUKM, MHBIX OT€UeCTBEHHBIX YIaCTHUKOB
B3]I. Benp npuHy»Xfiasg MHOCTPAHHBIX KOHTPATreHTOB PacCMAaTpMUBATDh CIOPHI C y4a-
CTUEM I0PUMYECKIX AL TyOIMYHOTO IIPpaBa MM MHBIX YYaCTHUKOB BHEITHESKOHO-
MIYECKMX OTHOIIEHNI B MaJIOaBTOPUTETHBIX — IIOCMOTPUM IIpaBJie B I/Ia3a — OTede-
CTBEHHBIX CYJaX, TOCYApCTBO OJIOKMPYET BHEIIHESKOHOMUYECKYIO HesATETbHOCTDb
PE3NAEHTOB KaK TOKOBYIO, MO0 IMIPUHY>KJAaeT CTOPOHBI BBIOMPATh B Ka4ecTBe apOu-
TpakHOI1 Iiomaaky CrokronbM, JIoHnoH, Beny u 1.1

ITocnegumit BBIBOJ JIETKO CIPOTHO3MPOBATb BBUAY TOTO, YTO OOXKa/lOBaHIE
pelleHns apOUTpaxka OCYIIECTBIAETCS 110 MECTY €r0 HAaXOXKJAEHMs, a IOTOMY IpK
HQ/IMYMM pelleHNsI NHOCTPAaHHOTO KOMMEpPYeCKOro apOuTpaka, ero Helb3s Oyper
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OTMEHNTb B YKpauHe. 3Ha4MT, UCKIIOUUTENIbHASA IIOJBEIOMCTBEHHOCTD JIe/l TOCY-
JapCTBEHHBIM Cy/jaM YKpauHBI [0 IIPUPOJE He CIIOCOOHA NMpefyIpefuTh UIN Orpa-
HIYUTb PacCMOTpPEHME COOTBETCTBYIOIIVX CIIOPOB B 3apyOeXXHBIX KOMMEPYECKUX
apbuTpaxax.

ITpu Takoi cUTyanuy pelleHne MHOCTPAHHOTO apOuTpaka Hemb3s OyfeT MCIoI-
HUTb B YKpauHe (FOCYJapCTBEHHBIN CY OTKaXKeT B IIPUBEJECHUN K MCIIOJTHEHNIO B
cuty npsmoro 3anpeta XIIK), ofHako ero MoXXHO 6yIeT UCIIONHUTD B JPYTOil CTpa-
He. Takum 06pasom, 3apy6exHbIe MHOCTPAaHHbIE MHCTUTYINHU «IIEPETAHYT» Ha ce0s
BOJ] cropbl yKpaMHCKUX CYOBeKTOB IO JelaM VICKTIOUUTEIbHON KOMIIeTEHIINN
YKPaMHCKIX XO3SIICTBEHHBIX CYJ0B — MX PacCMOTpeHMe OyeT 3a0/I0KMPOBaHO JIIIb
mna MKAC npu TTIIT Ykpannsl. B atom crydae oTedecTBeHHbBIE CYOBEKTHI X03ii-
CTBOBAHUS OK)XYTCS B 3aBEJOMO HEBBITOJHOM CUTYAIVM KaK C TOYKY 3PEHMsI BO3-
MO>KHOCTM 3aK/II0UeHMs TpaBoMepHOro BOJl KOHTpaKTa Kak TAKOBOTO, TaK U C TOYKMI
3peHus BbIOOpa yIOOHO apOUTPaXKHOI IIOMAIKY C MUHMMAa/IbHBIMU PACXOfJaMIL.

[IpuHyXieHne B 3TOM CjIy4ae K CAYIIAHMIO JeT B OTEYECTBEHHBIX Cyax
BBIIJIAINAT, 110 MEHBIIIEl Mepe, HeKOPPEKTHO, HEIIPOIIOPIIIOHA/IBHO, IIPOTUBOPEYNT
MHPOBOMY OIIBITY KOMIIETEHIIMM MEX/YHAPOJHBIX KOMMEpPYeCKMX apOuTpakeit
U MEXIYHapOZHBIM 00s3aTe/IbcTBAM YKpamHbL. JJOCTaTOYHO BCIOMHUTBL EBpo-
HeJICKYI0 KOHBEHINMIO 1962 I. 0 MeXAYHapOZHOM KOMMEpPYeCKOM apOuTpaxe,
parudunuposannyo Ykpaunckoir CCP B 1963 r. B crarbe II KouBeHiumn
«BO3MOXXHOCTb /11 IyO/IMYHO-IIPAaBOBBIX IOPUAVYECKUX JIUI OOpamiaThcsi K
apOuUTpaxy» YCTaHOBJIEHAa YHUBepCalbHas KOMIIETEHIMS MEXKAYHApPOJHOTO
apOuTpaka Ha pacCMOTpPEeHMe YaCTHO-IIPABOBBIX CIIOPOB 33 MCK/IIOUEHUEM CITy4aeB,
Korfia mpy mnopmucaHuy wim patudukauuy KoHBeHIMM [oroapuBarolieecst
TOCYZJapCTBO CHENA/I0 COOTBETCTBYIOLIYI0 OTOBOPKY. YKpamHa, Ipy paTuduKanmum
naHHOI KOHBEHIVN HUKAKIX OTOBOPOK He C/Ie/Ia/io, YTO C OYeBMHOCTHIO YKa3bIBaeT
Ha HEIPaBOMEPHOCTb CaMOil IOMBITKM OTPAaHMYNUTH IMPABO IYOINMYHO-IIPaBOBBIX
IOPUANYIECKMX /NI 00paIaThCs K MEXYHAPOJIHOMY KOMMEPUECKOMY apOUTpaKy B
CITy IPMOPUTETa HOPM MEKAYHAPOLHOTO IIpaBa B YKpanHe.

He pasymMHO ucKIOYaTh U IOPUCAMKIVIO MEXYHAPOJHOTO KOMMEpPYeCKOro
apOuTpaka B KOPHOPATUBHBIX U IPYIUX CIOPAX, 10 KOTOPHIM BO3MOXXHO MUPOBOE
COITIAllIeHNe CTOPOH. B 3aKOHOIaTe/IbHOM MOPSIIKe JOCTATOYHO, 3aKPEIUTD YCTIOBS,
IpY KOTOPBIX apOUTPpa’kHOE PACCMOTPEHNE OTAEIbHBIX CIIOPOB OTBEYaeT MHTEpPecaM
ny6maHoro nopsaka. Hanpumep, B Tepmanuy apouTpabebHOCTh KOPHIOPATUBHBIX
CIIOpPOB TpebyeT TaKUX yCTIOBUIL: apOUTpaXKHasl OTOBOPKA BKIIIOYEHA B TEKCT YCTaBa;
KKl YYaCTHUK IIPOMH(OPMMPOBAH O Ha4YajIe U IPOBEIeHNI apOUTPAXKHOTO pas-
OMparenbCTBa; BCe YYACTHYMKM MOTYT y4acTBOBAaTh B BBIOOpE VI Ha3HAYeHWUM apOu-
TPOB; BCE MCKM, KACAIOLVeCs TOTO IpefMeTa CIIOpa, CKOHI[EHTPUPOBAHBL B OJHOM
apOUTpaXHOM cyJe.

Becbma KpacHOpeumBa IpaKTMKa PpaCIIMPEHVs IPeJMETHO KOMIIeTeHIIUN
MEXIYHapOHOTO KoMMepueckoro apourpaxa B CIIIA. BcnoMuuTb, X0Ts OBI, pelire-
H1sA BepxoBHoro cyza CIIIA 06 ap6uTpabenbHOCTI aHTMMOHOIIOBHBIX CIIOPOB B JieTie
Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc. 473 U.S. 614 (1985); cniopoB u
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TpeOOBaHNUII, CBA3aHHbIE C MOILICHHIYECTBOM C IleHaMy Gymaramu, ¥ BO3HMKAIOIye
Ha ocHoBaHMM Securities Exchange Act 1934 ropa, (Shearson/American Express Inc. v.
McMahon (1987); Tpe6oBaHuIt U CIIOPOB, BOSHMKAMOIMM Ha OCHOBaHMY Securities Act
1933 ropa (Rodriguez de Quijas v. Shearson/American Express Inc. (1989); ciopoB, BO3HI-
Karomye Ha ocHoBaHuu Age Discrimination in Employment Act (ADEA) B gene Gilmer
v. Interstate/Johnson Lane Corp. (1991); cnopos 13 xonocamerta (VIMAR SEGUROS
Y REASEGUROS, S. A., PETITIONER v. M/V SKY REEFER, HER ENGINES, etc., et
al. (94-623), 515 U.S. 528 (1995) u spyrye KaK OTXOJ OT JOKTpMHBI ‘American Safety”.

Kecrkue sanpers! B komnerernunun MKAC 6ynyT b BbITaIKUBAaTh apOUTpaXK
3a Ipefenbl YKpanHbl.

Hy>xHO He 3a6bIBaTh, 4TO B OT/INYNME OT BHYTPEHHUX TPETENICKUX CYIOB MEX/Y-
HApOJHBII KOMMEPUYEeCKUil apOUTpaK ABJIAETCA MHCTPYMEHTOM MEXKAYHapOIHBIX
9KOHOMIYECKUX OTHOIUEHWI, I[e OJHOCTOPOHHME MEVICTBUA TOCYZapCTB BECbMa
OTPAaHMYEHBI, 3 IOTOMY HEYMe/IO€ BMEIIATEIbCTBO OTHEIbHOTO M3 HUX B 9TU MPOLIeC-
ChbI CIIOCOOHO JINIITb HABPEAUTD U IMUJKY CTPAHbI, M COOCTBEHHBIM X035/ ICTBYIOLINM
CyOBeKTaM.

Bot nouemy npu coBepuiencrBosanuy XIIK u I'TIK YkpanHbl B TeKCTe KOJEKCOB
ClleffyeT OTKa3aTbCA OT OTPAHMYEHM:A KOMIETEHLIMM MEXJYHAapOJHOTO KOMMepdYe-
CKOTO apOuTpa’ka, OTHECs pelleHNe 3TOr0 BOIPOCca K PeTryIMpOBAHNUIO CIEI[MaTbHO-
ro 3akoHa «O MeXIYHapOZHOM KOMMEpPYeCKOM apOuTpaxke» M COOTBETCTBYIOLINX
MEXX/TyHapOJHBIX JOTOBOPOB YKPalHBbI.

K Bompocy o 10pucAMKINM MeX/[YHaPOJHOTO KOMMEPUYECKOTro apOuTpaska BIUIOT-
HYIO IIpUJIeraeT mpobjeMa IMpolecCyalIbHbIX MOCIEACTBII OOpaleHns B MeX/[yHa-
POLHBIII KOMMepUYeCKNUil apOUTPpaK MU JPYToil TPETENCKMIT OPraH C TOYKM 3peHNns
TOCYIApCTBEHHOTO CYyIOIPON3BOMICTBA.

HlanHas mpobmema pocturia yposHA KoHcTMTynmoHHOro cypma YkpauwHbl B
YaCTHOCTM, pedb ujeT o KOHCTUTYLuoHHOM obpamenun OOO «Toproolt gom
«Apmarypa YKpauHbI» OTHOCUTENTBHO O(UIMATbHOTO TOJNKOBAHMS ITOTOXKEHUS
OyHKTa 5 9acTu nepBoii ctatby 80 XO03AMCTBEHHOTO IPOLECCYaabHOTO KOJeKca
Ykpanns! (ganee — XITK Ykpauna). XoTs IpOM3BOACTBO IO JAHHOMY Jiely OBLIO
npexpaiieHo KOHCTUTYLMOHHBIM CyfoM YKpamHbl B 2016 Tofy B CBA3Y C U3MeHe-
HUAMM B IIOTHOMOYMAX JIaHHOTO opraHa 3akoHoM oT 02.06.2016 Ne1401-VIII,
npo6reMa IpPaBOBBIX IOCIEACTBUII OOpalleHVsI B TOCYAAPCTBEHHBIN CyH HpuU
Ha/IMYMM apOUTPa>KHOTO COITIAIIEHN S, He IepecTaa ObITh aKTyaIbHOIL.

Peub uzieT 0 TOM, YTO B COOTBETCTBMM C MOJIOKEHUAMM IIYHKTa 5 4YacTV IEpBO
crarby 80 XIIK YkpanHbI «X03AICTBEHHDII CYJ, IpeKpaliaeT IPOU3BOLCTBO II0 JIETTY,
€C/IN «CTOPOHBI 3aK/II0UN/IN COIIALIEHNE O Nlepefjade TAHHOTO CIIOPa Ha pa3pelleHe
TPETENCKOIo Cy/ia ».

Cy6beKT KOHCTUTYLMOHHOTO IIPEJiCTaBIeHNsA B COOTBETCTBUM CO CTaTbeil 124
KoHcTuTynum YKpauHbl CUMTal, 4TO B CUIY IpeKpallleHNs IPOU3BOACTBA IO Jey 110
yKa3aHHOMY OCHOBAHUIO «HEBO3MOXKHOCTb CyleOHOTO pacCMOTPEHMs fie/ia IIPOTUB
BOJIM JIN1]A, 0OPATHBIIETOCs B XO3SAICTBEHHBIN CYJ 3a 3aI[UTOJ CBOUX IIPAB I 3aKOH-
HBIX IHTEPECOB, SIB/IACTCS NMIIEHNEM ero IIpaBa Ha oOpallieHue B Cy/l», a «HaIM4Me B
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JIOTOBOPE TPETENCKOIt OTOBOPKM He MOYKET OTPAHMIMBATH IIPABO /IMI[A HA OOpaleHe
3a paspelleHyeM CIIopa B CY/bl, BXOJAIIVE B CUCTEMY CYA0B O0II[eil IOPUCAUKIIUILY.

C rakuM TonKoBaHMeM KoHcTuTyumum YKpauHbI ¥ HOTOKeHUI X03:4/ICTBEHHOTO
MIPOLECCYaTbHOIO KOJEKCA COITIACUTHCS HEb3A 110 CIEAYIOIMM OCHOBaHIAM.

Bo-nepevix, Hemb3sl OTOXIECTB/IATb NPABOOTHOLIEHM:A, MOANANAIOLMX IIOf
IOPUCAVKINIO CYAOB O0Ieil IOPUCAMKLINY, ¥ HPOLecCyanbHyo (GopMy obpaljeHus
CyOBeKTa, CIUTAIOLIETO, YTO €O IpaBa ¥ MHTEPeChl HAPYIIEHBI APYTYM JIULIOM.

Ilonoxxenusamu paHee [elCTBOBaBlIeil pemakuuy cTarby 124 KoHcTUTynum
YKpauHbl ObUIO YCTAHOBJIEHO, YTO IOPUCAMKLNUA CY[IOB PACIPOCTPAHAETCS HA BCe
IIPAaBOOTHOIIEHN A, BO3HUKAIOIINE B TOCYIApCTBe (YacTh BTOPas), U CYONPOU3BOJ-
ctBO ocyuecTsseTcss KoncturyymonusiM CyoM YKpauHbl ¥ cyamu oO1eit opuc-
mvKoyy (9acTb TPeThbs). AKTyanbHasA pelaKuMsA JAHHOI CTAaThM yKasbIBaeT Ha TO,
YTO «IOPUCAVIKIVS CYOB PACIPOCTPAHAETCS Ha 0001 IOPUANYECKIIT CIIOp 1 moboe
YrOJIOBHOE OOBMHEHME. B IIpeIycMOTpEeHHBIX 3aKOHOM C/Ty4asiX Cyfbl pacCMaTpuBa-
10T U IpyTHe fena». B JaHHOM c/Tydae IONOXKEHMeE O JIeIEHUI CySOIPON3BO/ICTBA Ha
KOHCTUTYIMOHHYIO 11 OOIIYIO IOPUCAVKIINIO BOOOIIIE NCKITIOUEHO.

To ecTb cOOTBETCTBYIOLIVE IIONIOXKEHNA He PeIJlaMeHTMPOBaIN U He perlaMeHTH-
PYIOT TIpolieccyanbHyo GpopMy obOpalljeHus U MpOLefypPy PaCCMOTPEHNs CIIOPOB 1
MHBIX JIe/l B TOCY[JapCTBEHHBIX Cy/jaX.

Yacrb nepsas cratbu 55 KoHCTUTYIMYN YKpauHbI COTEP>KUT OOIIYI0 HOPMY, KOTO-
pas 03HAaYaeT IIPAaBO KKIOT0 0OPATUTHCS B CYJ, €CTIM €T0 IIpaBa MM CBOOO/BI HAPY-
HIEHBI MY HAPYLIAIOTCSA, CO3AHBI VIV CO3[JAl0TCs MPENATCTBYA IJIA UX peann3alun
VIV MIMEIOT MeCTO JIpyT¥ie YIieM/IeHN IIpaB 1 CBOOOJ.

B aToMm KOHTeKCTe apOuTpaXkHOe (TpeTeiicKoe) cornalieHne HeoOX0aMMO paccMma-
TPUBATh KaK COIVIALIEH)e CTOPOH, HAIIPAB/IEHHOE Ha YCTAaHOBJIEHVIE IO BOJIEN3bABIE-
HUIO CTOPOH CIIopa 00s13aTe/IbHOM a/IbTepHaTUBHON GOpMBI paspeleHns cropa. [Ipu
Ha/IMYMM TAaKOTO COIVIALIIEHMsI BBIBOJ, O HAPYLIEHNM IIPaB X CBOOON Ye/IOBEKa MOXKeT
OBITH CHENTaH TOJBKO IO pe3yIbTaTaM PacCMOTPEHMs CIIOpa B COOTBETCTBYIOLEM
IOPUCAVIKIMEN OpraHe.

He cnyyvaitno, B perieEny KOHCTUTYLMOHHBII CYJ, YKParHBI B [ie/le 10 KOHCTUTY-
IIMOHHOMY oOpaieHyio OOIiecTBa ¢ OrpaHNYEHHOI OTBETCTBEHHOCTBIO « TOProBbIit
Jom» Kammyc KoTTOHKITab «OTHOCUTENBHO O(UIINATIBHOTO TONKOBAHMA ITONOXKEHMS
vacTy BTopoii crarbu 124 Koncturynmu YkpauHsl (J1eo o JOCyAeOHOM yperyIpoBa-
HMU CHIOPOB)» 0T 9 mionA 2002 yKa3aHO, YTO yCTaHOBJIEHME 3aKOHOM VIV JIOTOBOPOM
IOCYAeOHOTO ypery/IMpoBaHus CIIOpa IO BOJIEV3bAB/IEHNIO CYO'beKTOB IIPaBOOTHOLIE-
HMII He sIBJIAETCS OTpaHNYeHMeM IOPUCAUKIINN CYAOB 1 IIpaBa Ha CyAeOHYI0 3alNUTYy.

INonoxxenne cr. 80 XIIK n 3akoHa Ykpausbl «O TpeTelCKMX CyHax» He CBUIe-
TE/IbCTBYIOT O TOM, 4TO Omaropaps nonoxxenusam XIIK cropHble mpaBoOTHOLIEHMS,
OTHeCEHHbIe K I0PUCAUKINY apOuTpaXka (TPeTeiiCKOro Cyfia), BBIBEJIeHBI 3a IIpefIe/ibl
IOPUCAUKLNN TOCYIapCTBEHHBIX CYLOB.

Kak ykasbIBajioch paHee, peleHne apouTpaxa (TpeTeiickoro cya) MOXeT ObITh
OTMEHEHO ¥ BCTYIIUTD B IPUHYIUTENbHYIO CUIY B C/Ty4asx, yCTaHOB/IEHHBIX ITPOIieC-
CyaTbHBIM 3aKOHOM.

201



3 copepxanmusa pemrennsa KoncruryiyonHoro cyma (ot 10.01.2008 Nel-prm/2008
(memo o 3amayax TPETeNCKOro Cya), KOTOPbIM YCTAaHOBJIEHO, YTO «TPETeiiCKue CYAbl He
OCYILIECTB/IAIOT NMPaBOCYAIME, UX PEIICHNA He ABJATCA aKTaMJ ITPaBOCYAUA, a CaMI
OHJ He BXOJIAIT B CUCTEMY CYHOB OOILeil IOPYCAMKINI», OHOBPEMEHHO CIIefyeT, YTO
ITPaBOOTHOUIEHMN, KOTOPBIE ABJIAITCS IPESMETOM PacCCMOTPEHNA B TPETENICKUX CyfIax,
He BBIBOAVIMBIEC 32 IIPefieibl IOPYCAMKINYU CYA0B OOl opucankumm. B qactHocTH,
KOoHCTUTYIIOHHDII CyJ, OTMETIJL, YTO «COIVIACHO 3aKOHY TpeTeliCKe CyAbl IPYMHUMAIOT
PEIIeH TOTbKO OT CBOETO MMeHM (CTaThbs 46), a CaMI 3TU peIleHNs], IPUHATBIE B PaM-
Kax JIeICTBYIOIIETO 3aKOHOJIATEIbCTBA, SABJIAIOTCA 0053aTeIbHBIMU TOIBKO UL CTOPOH
criopoB. ObecreyeHne IPUHYAUTETBHOTO UCIIOTTHEHNS PEIIeHNIT TPeTEeNCKIUX CYA0B Ha-
XOJUTCA 3a IpefielaMy TPETENICKOTO pacCMOTPEHNA U ABJIAETCA 3ajjadell KOMIETEHTHBIX
CYJIOB M TOCY/JapCTBEHHOI CIIOMTHUTETBHOI CTy>XOBI (CTaThsA 57 3aKOHA, MyHKT 1 4acTy
BTOpOIT cTatbyt 3 3aKoHa YKpanHbl «O0 MCIIOTHUTETbHOM IIPOM3BOJICTBE» )».

3aKOHOIaTe/Ib B 9TOM C/Iy4ae perIaMeHTHUPYeT IMOPAZOK 00)Ka/loBaHUsA U IIpUBe-
TEeHNM B VICTIOJTHEHNE PEeIleHNIT TPEeTENICKUX CY/J0B, HO He BMEIINBAETCA B KOMIIETEH-
L0 CTOPOH MMYILECTBEHHBIX OTHOIIEHMII 110 B3aVIMHOM JOTOBOPEHHOCTH OIpefe-
JIATDb TPETEICKIIL OPTaH [ pellleHNsI COOCTBEHHBIX CIIOPOB.

OcHOBaHNUA OTMEHBI pelleHNs TPEeTeCKOro Cyha M OTKasa B Bblade MCIIOIHU-
TEJIPHOTO MMCTA Ha IPUHYAUTEIbHOE NCIIOTHEHNE PEIIEeHNsA TPETEICKOTO Cy/ia yCTa-
HaB/IMBAIOTCS 3aKOHOM, a IIOTOMY He MOTYT ObITb OTPaHMYEHHBIMI TPETENICKIM CO-
I7IalleHeM VM pellleHNeM TPETENICKOTO Cypa.

B 9TOM KOHTEKCTe 3aKOHOJIATe/IbCTBO O MEKIYHAPOZHOM KOMMePYeCKOM apouTpa-
K€, KaK M O BHYTPUTOCYJAPCTBEHHBIX TPETENCKUX CyflaX, U MONOXKEHNS JacTH MIEPBOA
crarbyt 80 XIIK He OTpMIIAIOT BBINOJHEHVS TOCYAAPCTBEHHBIMU CyAaMy (YHKINI
npaBocyaus. Beb ¢y o61ieit 0pycAMKIVM B JaHHOM CTydae COXpaHseT KOHTPOJIb HaJj
BceMu (popMaMu IOPYUCAVKIVIOHHON AeATeIbHOCTH, B TOM YVC/Ie M HaJi TPETEVICKIM IIPO-
u3BOfICTBOM. [Ipu 9TOM, IOPUCANKIMOHHBIE GYHKINY ITO PACCMOTPEHUIO X03ACTBEeH-
HBIX Jle/l HeCy/ieOHBIMY OpTaHaMM, COCTAaB/IAIOT CAMOCTOSATEIbHYIO OOIeCTBEHHYIO ITPO-
IIeCCya/IbHyI0 pOpMY 3aIUThI CYyObEKTUBHBIX IIPAB I MHTEPECOB PAa3/INYHbIX JIALI.

CyneOHBII KOHTPOJIb 32 COOTBETCTBYIOLIMMY OTHOLIEHVMAMM OCYLIECTB/IAETCA B
MOPAJIKE, OIIPENEeTIEHHOM 3aKOHOM, YTO ITOJTHOJM MepOi TOATBEPXKJAET COOTBETCTBYE
nyHkTa 5 yactu nepsoit cratbu 80 XIIK Ykpanubl KoHCTUTYLMOHHBIM rapaHTUAM
IpaB U CBOOOJ] TNMYHOCTH.

Ilna cpaBHenns, B CIIA pannHas mosunus nomydmiaa HasBaHue “second look
doctrine” 1 BecbMa yCIEIIHO IPUMEHAETCSL.

B0o3MOXHOCTD OTHOBPEMEHHOTO W/IM Pa3BENEHHOTO BO BPEMEHM PAaCCMOTPEHUSA
OJIHOTO ¥ TOTO XK€ IIPaBOBOTO CIIOpa B apOuTpaxke (TpeTeiiCKoM OpraHe) U B CyAax
00111el OPUCAMNKIINY MOKET IPUBECTY K HAPYLIEHNIO TPUHIIUIIOB BEPXOBEHCTBA IIpa-
Ba, OTHVM U3 3]IEMEHTOB KOTOPOTO SABJIAETCA NPUHINII IIPABOBOII ONPEIeIEHHOCTIL.

Benb nmpuMeHNB pyeM IOTMYECKOrO TOMKOBAHMA «argumentum a contario» MOXXHO
3aMEeTUTb, YTO OTPUIIAHME MTPaBa XO3ANCTBEHHBIX CY/IOB IIPEKPAIIATh MPOU3BOJCTBO
IO JIeTTy IPUBETIO OBI K TOMY, YTO JICTEL] B CIIOPE, OTHECEHHOTO K IOPUCAMKIINN MEXY-
HAapOJHOTO KOMMEPUYECKOro apOMTpa)ka WM TPETENICKOTO CYAA, MOy Obl IpaBo
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PaccMOTpeHMs COOTBETCTBYIOIETO TPeOOBAHNS B XO3SICTBEHHOM Cyfe. VI Harpo-
TUB — OTBETYMK C IIe/IbI0 TIOJaull BCTPEYHOTO MCKA MOMY4usI ObI IPaBO 0OPaTUTHCA B
XO3AMICTBEHHBIN CYJl, MUHYSA IPEeIIICaHNe MPOLIECCYaIbHOTO 3aKOHA O paCCMOTPEHUN
JiefIa B TPETENICKUX CyfiaX. DTO MPUBETIO ObI K OffHOBPEMEHHOMY PaCCMOTPEHMUIO OfJHO-
IO ¥ TOTO YK€ CIIOpa B TPETeNCKMX CyaX U B Cyfax o01lell IpUCANKIVIN, CO3/ao ObI
KOJUIM3YIO MEXY pelleHnsAMN 3TuX opraHoB. [locienHee 03Havamo Obl paspylueHye
CUCTEMBI apOUTPASKHOTO (TPETeliCKOro) pacCMOTPEeHNS CIOPOB KaK TAKOBOTO B CBSI3Y C
BO3HMKAIOLIEN HEOIPEENIEHHOCTHIO 10 TIOBOAY IOPUAMYECKON CUJIbI PellleHNsA TPeTe-
CKOTO CyJ B 11 00513aTe/IbHOCTH TPETEICKOTO COITIALIeHNS /ISl CTOPOH.

bonee Toro, HempuMeHMMOCTb nonoxeHmit m. 5 4. 1 crarbu 80 XIIK Ykpau-
HBI 03Ha4a/I0 Obl BO3HMKHOBEHME — BOIIPEKM IPUHILUIY PaBeHCTBA CTOPOH Iepef
3aKOHOM — IIpaBa OJIHOII M3 CTOPOH TPETeNICKOro COITIalIeHNs (MCTILa) B OfHOCTO-
POHHEM HOpsAJKe OIpefeNATb TPETENCKMIT VI CYAeOHbIl OpraH /I paspelleHus
CcIiopa, 4yemy Obl He KOPPeCIOHAVPOBAIO Obl IPABO APYTOil CTOPOHBI, MOAIICABIIEN
TpeTelicKoe CoIIalleHe, Tpe6oBaTh UCIOMTHEHNS 00513aTeIbCTBA 10 TIepefjade Cropa
Y peLIeHN TPETENCKOTO Cy/ia C L}e/IbI0 HE3aBMUCUMOTO OT TOCYAapCTBa aIbTePHATUB-
HOTO paspelleHNs IPaBOBOTO KOH(IMKTA.

[IpyHUMI [AVCIIO3UTUMBHOCTY B TPaXKHAHCKOM M XO3AMCTBEHHOM IIpoljeccax
TapaHTUPYET CTOPOHAM CIIOpa BO3MOXKHOCTD IO CBOEMY YCMOTPEHMIO MHULIUUPO-
BaTb €ro cyge6HOe pacCMOTpeHMe U CBOOOHO I0/Ib30BAThCsl CBOMMIU IIPOLIECCy-
a/lIbHBIMI TIpaBaMM. 3HAYUTEIbHAA YaCTb IPOLEAYP B XO3ANCTBEHHOM IIpolecce
yperynpoBaHa ¢ IOMOIIBI0 YIIOTHOMOYBAIOLIVX HOPM (B YaCTHOCTH 3TO KacaeTcs
3aK/TI0YeHN MUPOBOTO COITIALIEHNs.). B psAme clyyaeB 3aKOHOHATENbCTBO MPeEO-
CTaB/IsIeT YYACTHUKAM IIPOIiecca IPaBo BbIOOpA aIbTePHATYBHOTO MOBEJEHNUS, YTO
IMPOSABIAETCA B BOSMOXKHOCTY IPEKPATUTD MPOLECC MMyTeM OTKa3a OT MCKa, NPH-
3HaHMe JMCKa MTOJTHOCTBIO M/IM YaCTUYHO MM OCYIIECTBAEHUSA PaspelleHus Clopa
B ApyroM ¢opmare — B apOUTpake U TpeTelickoM cyze. Takoe mpaBoBOe peryin-
pOBaHNe TOBEJEHNA YYaCTHUKOB IIpoliecca sBJAETCA TapaHTHelNl pasHooOpasus
dbopM 3ammUTH U MHUIVATUBHOCTY YYaCTHUKOB MMYIIECTBEHHBIX OTHOLIEHMI, B
TOM YIIC/Ie U TIO BEIOOPY POPMBI paspelleHns CIopa B IIpoljecce PIHOYHOTO CaMo-
pery1mpoBaHus STUX OTHOLIEHMIL.

TonkoBaHme He06A3aTENBHOCTM TPETENCKMUX IPOLEAYP, YCTAHOBJIEHHBIX IO
BOJIEU3BABIICHNIO CYO'bEKTOB XO35JICTBOBAHNUS B TPETENICKOM (apOUTpPa’KHOM) CO-
IJIALlIeHNM, 03HAYasI0 OBl TOCYAapPCTBEHHOE BMEIIATEIbCTBO B CPepy CaMOpPeryInpo-
BaHMA XO3SJICTBEHHBIM VX OTHOIIECHWIT BHE MOTPEeOHOCTEN IIPaBOBOTO XO3SIICTBEH-
HOTO IOPAZIKA ¥ BBIXOJ] 32 PAMKI OTPAaHMYEHMI TAKOTO BMEIIATE/IbCTBA, OIIPELeTIeH-
HbIX B KoHCTHTYLIMM 1 3aKOHAX YKPaMHBI.

IIpoueccyanpHble MeXaHM3MBI IpPEKpalleHMM PacCMOTPEHMA JeNa B CBASK C
Ha/IM4MeM TPeTeVICKMM COIVIAIlleHNeM SB/IAETCA OCHOBHOI rapaHTyeil (QyHKIMOHN-
POBaHMA TPETENCKMX CY[OB, COOTBETCTBYET OOIIeeBPOIEIICKOI TPafUIINN YBaXKe-
HIISI TOCY/IAPCTB K a/IbTEPHATUBHBIM, BHETOCYAPCTBEHHBIX POPM IOPYUCAUKIIVIOHHON
TeATENbHOCTH, IPU3HAHNY TPETENCKUX PELIeHNI], B TOM YMCIIe BhITAHHBIX 3a Ipefe-
JIaMJ CTPaHBI, B YaCTHOCTH, ME&KAYHAPOZHOIO KOMMEPYECKOro apouTpaxa.
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Peup upet o ToM, uTo Konsernua OOH 1958 ropga o nmpusHaHUM ¥ MICTIOTHEHUN
MHOCTPAHHBIX apOUTPaXKHBIX PELlIeHNII COEP>KUT 00513aTeNbCTBA YKPAMHBI OTHOCK-
TE/IbHO IPU3HAHVA U NIPUBECHNS B MICIIOJTHEH)E PelIeHNiT MeXKAYHAPOJHbIX apOu-
TPaYKHBIX OPTaHOB.

OTcyTcTBME OTrpaHMYNMTENbHBIX IPOLEAYP B IPOIECCYaTbHBIX KOfIEKCaX IIO
Jie/laM, OTHECEHHBIM K IOPUCAVKIINY MEXAYHAPOJHOIO KOMMEPYECKOro apouTpaxa,
CYILIIECTBEHHO YC/IOXHMIO OBl MeXJ[yHapOJHO-IIPAaBOBbIE CIIOPbI, MECTOM PacCMO-
TpeHMs KOTOPBIX ABJIAETCSA YKpanHa. Belb 9T0, BO-TIepBBIX, IOfOPBAJIO ObI JOBepue
K OT@UeCTBEHHOII 9KOHOMUKI B CBSI3Y C HEOIIPeIe/IeHHOCTBIO MOPSI/IKA apOUTPaKHO-
ro (TpeTeliCKOro) pacCMOTPEHMS Ha TePPUTOPUM TOCYAAPCTBA, BO-BTOPBIX, CHIETIAJI0
OBl peleHNsI X035ICTBEHHBIX CYIOB 10 COOTBETCTBYIOIINM Je/IaM HEeBBITOTHUMbBIMU
B IPYTUX CTPAHAX B CBA3Y C OUYEBVJHBIM HapyIIeHNEM apOUTPaXKHOI IOPUCAUKIUIL.

EBpormnerickast KOHBEHIIMs O BHEIIHETOPTOBOM apbutpaxe 1961 ropy B crarbe VI
IpeflyCMaTpUBaeT MHCTUTYT OTBOAA TOCYAAPCTBEHHOTO Cyfa IO HEMOACYAHOCTH,
OCHOBAHHBII Ha HA/IMYUY apOUTPa’KHOTO COIIALIEHNIS, YTO MMeeT 3HaUeHUe He3aB-
CMIMO OT TOTO, AABJIAETCS JIM 3TOT BOIIPOC MPOILECCYaTbHOTO NIV MAaT€PUATBbHOTO IIpa-
Ba. axTIyecKy mporenypa npexkpaljeHns Ipou3BOACTBA IO JelTy B COOTBETCTBUN C
. 5 4. 1 ct. 80 XIIK aHasornyHa 1o cofiep>kaHnio 1 HallpaB/IeHHOCTY COOTBETCTBYIO-
MM Io/10KeHUAM EBpomneiickoil KOHBEHIUN.

C cootBercTBuy ¢ ApburpaxueiM Permamentom IOHCUTPAJI, pekomeHgoBaH-
HbIM Tenepanbroit Accambrieeit OOH B ee pesormornum 31/98 ot 15 fekabps 1976 roga
YKa3bIBAeTCS «eC/IM CTOPOHBI B JOTOBOPE COITIACWINCH B MMCbMEHHON $opMe O TOM,
YTO CIIOPBI, CBSI3aHHbIE C HACTOSIIVIM JOTOBOPOM, OyZyT IepefaBaThCsl Ha PACCMOTpe-
HIe B apOuTpax cormacHo Apburpaxuomy pernamenty JOHCHTPAJIL, takne criopst
HOJ/IeXXAT Pas3pelleHNI0 B COOTBETCTBUY C HACTOAIINM PErTaMeHTOM C TaKUMMI U3Me-
HEHMsAMMY, O KOTOPBIX CTOPOHBI MOTYT JIOTOBOPUTHCS B MUCbMEHHOI (popme». Takum
06pasoM, JOCTATOYHO IOJIHO 3aKpeIUleHa IOPUCAUKLNA apOuTpaka paccMaTpUBaTh
MEeXIyHapOJHbIe KOMMepUecKue CIIOpbI Ha OCHOBAHNM apOUTPaXKHOTO COITIAIIEeHNA.

B cBA3KM C eBpPOMHTErpallMOHHBIMM IIPOLIECCAaMI JIO/DKHO OBITh TaK)XXe YUTEHO,
yTto cBoeil JJupextuBoirt Ne93/13/EEC or 5 ampensa 1993 roma o HecrnpaBeIIMBBIX
ycnoBusX B moTpeburenbckux poroBopax Coser EBpomerickoro Corosa ykasan Ha
VICK/TIOYNTETBHOCTD 0OCTOATENbCTB, KOT/a OTHOIIEHS € y4acTyeM IoTpebuTereii (a He
XO351/ICTBEHHbIE OTHOLIIEHN) MOTYT ObITh BBIBE/ICHBI 3a ITPEJIe/Ibl IIOf|BEIOMCTBEHHOCTI
apOuTpaka KaK HErOCYJapCTBEHHOTO OPUCAVKIMOHHOrO opraHa (myHKT (T)
[Tpunoxenns).

Orpurianne 005A3aHHOCTU Cyfia IIPEKPATUTh IPOM3BOACTBO IO A€y B CBA3K C
OTHEeCEeHNeM JieNia K IOPUCAUKINU apOuTpaka, 03Ha4ano Obl IpeBpaleHre YKparHbl
B «HEJPY>KECTBEHHYIO K apOUTPaXKy CTPaHY», YTO YXYAIINIO Obl €¢ MHBECTUIVIOHHYIO
IPYBJIEKATE/IbHOCTD. Befib HeONpee/IeHHOCTb B KOMIIETEHIINYU apOuTpaXka 1 APyrux
TPETeJICKMX OPraHOB IIO PEIICHNUI0 XO3AVICTBEHHBIX CIIOPOB HAPyIIWIO Obl 0ObIYan
JIeTIOBOrO 0060pOTa 1 paspyLIIo ObI MpeACTaB/IeHIe MIHBECTOPOB 06 YKpauHe Kak O
TOCYAApCTBe, I7ie MOYKHO BeCTY OV3HeC Ha OOIeIIPUHATHIX YCIOBUSAX.
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OOPMUPOBAHUE AOKTPUHDbI APBUTPABUJIBHOCTHA
B YKPAUHCKOM MNMPABE

HOpuii IIpumeika 3%

MeX/yHapOIHBII KOMMepYeCKMil apOMTpaXk CTAaHOBUTCA Bce Oomee BOCTpe-
OOBaHHBIM CIIOCOOOM paspelleHNs MEXIYHapOJHbIX KOMMEPYECKMX CIIOPOB U
nprobpeTaeT Bce OOMbIIEIT MONYIAPHOCTN B YkpanHe. Tak, Ha opuIagbHOM caiiTe
MeXyHapOZHOTO KOMMEPYECKOro apOMTpPaKHOTO YKpauHbI YKas3bIBAaeTCsA, 4YTO K
IIPOV3BOJCTBY 3a Iepyof ¢ 1 ssHBaps 1o 31 fexabps 2015 ropa 6b6U10 IpUHATO 922 fena,
a ¢ 1 sauBaps no 31 pgexabps 2016 roga — 553 pena [1]. PasButuro aTOoro MHCTUTYTA,
IOMUMO OOIIVIPHOI HPAaKTUKY, CHOCOOCTBYIOT IPOBOAVIMbBIE MHOTMIMMU YYeHHBIMU
Hay4HbIe VICCIeIOBaHNA, HAaIIpaB/IeHHbIe Ha TeOPETIYEeCKOe OCMBICTIEHNE TPOOIEMHBIX
BOIIPOCOB JIEATENIbHOCTY MEX/[YHAPOJHOTO KOMMEpPYECKOro apOMTpaka M aHaIu3
VICTOYHMKOB €ro perynuposanud. Cpefy MCTOYHMKOB Ba)KHOE MECTO 3aHMMAET
IOKTPUHA, KOTOPas MIMPOKO VICIIONb3YeTCA B CyfleOHOI 1 apOUTPaXKHOI MPaKTUKe.

[Ipo6rema apOuTpabMIBHOCTM B MOC/IEAHEE 3aHMMAeT OHO 13 ITTABHBIX MeCT
B JOKTPMHE MEX/YHapOJHOTO KOMMEPYeCKOro apOuTpaxka, YTO, B 4YaCTHOCTH,
00DBACHAETCA TIpolileccOM pedOpMUPOBAHMA YKPAMHCKOTO IPOIECCYaTbHOTO U
apOMUTPa’KHOTO 3aKOHOJATeNbCTBA. TeHeHINA MOBBINIEHHOTO HTEpeca K BOIIPO-
caM apOUTPaOUIbHOCTY IIPOCMATPUBALTCA 1 B 3apyOexHoIT muTeparype. B vact-
HOCTH, JI. MucTennc ykaspIBaeT, YTO apOUTPaOUIbHOCTD ABIAETCA MHOTOTPAHHON
Y MHOTOIIe/IeBOJI KOHIIENIMeN, JUHAMUKY KOTOPOJi, HECMOTPs Ha €€ HallMIOHa/IbHOE
IPOVCXOX/IEHNE, OIIpefieiAeT MeXXAyHapofgHoe rnpaBo. OHa onpefensaeT KaTeropumn
CIIOPOB, KOTOPBIE MOTYT OBITh IlepeMelljeHbl U3 Chephl, CBA3aHHOI C apOUTpaxkeM,
M TIOMeILIeHbl B 001acTb MCKIIOYUTETbHON IOPUCAMKININ, YCTAHOBIEHHYIO IS
HaIlVIOHAJIBHBIX CYZOB [2, ¢. 7].

B ornmume oT eBpoOIeNICKON M aMepUKaHCKON HOKTPUHBI apOMTPabMIbHOCTI,
yKpaMHCKasA TOKTPMHA HAaXOUTCA Ha 3Talle ee aKTUBHOTO (pOPMMUPOBAHMA, O 4eM
CBUIETE/IBLCTBYIOT MOABUBILNECA B IOCTefHee BpeMsA pabOThl YUEHHBIX, IIOCBAIIEH-
Hble BOIIPOCaM MOHATNA apOUTPaOMIbHOCTY, CIOCO6aM ¥ KPUTEPUAM OIpee/IeHN
TpaHuL] apOUTPaObUIBHOCTY I T.1.

Bo3sBpaiascp HermocpecTBEHHO K IIpo6/ieMe JOKTPUHbI apOUTPabMIbHOCTIL, ITpe-
JKJle BCETO, HY>)KHO YCTaHOBUTD 3TUMOJIOTUIO CIOBA «IOKTPUHA» U ONPEEUTh, YTO
co0oit IpeficTaBAeT faHHOE ABNeHne. Punocodckye SHIMKIONEAYeCKIe CI0BapU
ompependoT, 4To JokTpuHa (mar. Doctrina, ot docere yunTtb) — 3T0 cucTeMaTU3M-
POBaHHOE MOMUTUYECKOE, MAEONorndeckoe i Gpuaocopckoe ydeHme, KOHIEIIIV,
COBOKYIIHOCTb IIPMHIIMIIOB. B OTnMuMe OT MOYTH CMHOHMMMUYECKUX MOHATUI «yde-
HIe», «KOHILIETIIVI», «TeOPUA» YaCTO YIOTPeO/IAeTCA Ipy 0003HAUYEHUN B3IIANOB C
OTTEHKOM CXOJIACTUYHOCTY ¥ florMatusma [3, c. 131].

380 FOpwmit mutpuesny Ilpursika - JJOKTOp I0PUAMIECKIX HAYK, IPod., Tpodeccop Kadespbl IpaBOCyaus 10py-
andeckoro ¢akynbreTa KieBckoro HaumoHambHOTro yH1Bepcutera nmenn Tapaca Illeuenko, ap6utp MKAC mpu
TIIIT Ykpaussr

205



ITo muenuio V1. CeMeHMxyHa IpaBoOBasi JOKTPUHA — 9TO 00YC/IOB/IEHHAS XapaKTepOM
HOJIUTYKO-IIPABOBOI KY/IBTYpBI OOLeCTBa CUCTeMa MAeil ¥ HAayYHbIX B3I/IANOB Ha
IIPaBO, aKTya/bHble HAIpaB/IeHMs PasBUTHA IIPABOBOM CHUCTEMbI, IPU3HAIOLINECS
IOPUANYECKUM  COOOIIECTBOM, ¥ SIB/IIONIVECS KOHIENTYaJbHBIM OCHOBaHMEM
HOPMOTBOPYECKO, IPaBOIIPUMEHUTENIBHOI M IPAaBOTOIKOBATEIbHOI [I€ATETbHOCTI
[4,c. 3]. C naHHOI TOUKOI 3peHus He coracHa E. EBrpadoa ykasbiBas, 4TO «BO-IIEPBBIX,
B 00111eM CMBICIe 9TOTO IIOHATIA 60JIee TOUHBIM, SABJISETCS TEPMIUH «HAYIHO-TIPABOBas
IOKTPYMHA», IOCKOJIbKY II03BOJIET YeTKO BbIJE/INUTD €€ CPeiy FOCYJAPCTBEHHbIX aKTOB-
moKTpyH (Hanpumep «BoeHHas HOKTpuHA YKpanHbl»). Bo-6mopbLx, HAYIHO-TIPaBOBas
JIOKTPYHA He 0053aTe/IbHO 00YCIOB/IEHA «XapaKTepOM IIOTINTUKO-IIPAaBOBOI KY/IbTYPb
obllecTBa», a sB/IAETCS ABTOHOMHBIM, CaMOJOCTATOYHBIM sIBJICHUEM, HEVICTBUE
U B/IMAHNE KOTOPOIO He OIpaHMYeHbl BpeMeHeM I TPaHMIIAMM HaIVIOHAIbHbBIX
rocymapcTB. TakuMm ABJAIOTCA CYIIECTBYIOLIME C [JaBHMX BpeMeH JOKTPMHbI
€CTeCTBEHHOTO IIpaBa, HAPOJHOTO CyBepEeHWUTETa, OOIIECTBEHHOTO JOrOBOPA,
TEO/IOTMYeCcKye YUeHIsI O TOCYJapCTBe 1 TIpaBe. B-mpemuvuix, He 00513aTe/IbHO HAYYHO-
IpaBoOBasi HOKTPUHA JO/DKHA OBITh MPY3HAHA «IOPUANYECKVM COOOIECTBOM», BEJb,
KaK CBUJIETE/IbCTBYET MCTOPMA IOPUAMYECKON HAyKM, TaKOoe COOOIIeCTBO He BCeria
3aHMMaja OOBEKTVMBHBIE MO3UIMM IO BOIIPOCAM IIpaBa M TOCYyHapcTBa» [5, c. 54].
Hambomnee eMkuM IpefcTaBysieTCsl OLpefeieHre, HpennoxkeHHoe A. BacuibeBbiM,
YKa3bIBAIOIIUM, YTO IPAaBOBAA JOKTPUHA 3TO COBOKYIIHOCTb 3HAHMIL, TEOPUN, UJEN,
HOHATHIA, CYXXJIEHUII O IIpaBe, IPaBoBbIe ABIeHNA [6, . 10].

Ha Ham B3I/, MOHATHE JOKTPUHBI apOUTPAOUIBHOCTY MOXKHO CHOPMYINPO-
BaTbh KaK COBOKYIIHOCTb 3HAHMII, HAYYHBIX T€OPUI, KOHIEILINIL, IIOJX0/I0B K IIOHM-
MaHUIO IIOHATYS apOUTPAOUIBHOCTI 1 COCTAB/IAIOIIUX €€ YacTell.

Kak y>xe ykasbIBajloCh paHHee IIOHATHE «apOUTPAOUIBHOCTD» SBIAETCS HOCTA-
TOYHO HOBBIM [ YKPAMHCKOI IOPUAMYECKON HAyKM, OFHAKO OHO XOpOIIO paspa-
60TaHO B MHOCTPAHHOI IIPaBOBOIl JOKTpMHe. 3a pyOexoM Teopus apOUTpabUiIb-
HOCTHU JIeTaJIM3MPOBaHa U BK/IIOYaeT MHOXXECTBO aCIeKTOB. ApOUTpPabMIBHOCTD B
MEXIYHAPOJHOI IOKTPMHE M MpPAKTUKE TOJIKYeTCSl B IIMPOKOM M Y3KOM CMBbICTIAX.
ApOuTpabMIBHOCTD B LIMPOKOM CMBIC/IE OXBAaTbIBA€T BOIIPOCHI, CBA3AHHBIE C CYIIje-
CTBOBAHUEM M JIEJICTBUTENBHOCTBIO apOUTPAXKHOTO COITIAIIEHUA. B y3KOM CMBICTIe
apO6UTPabUIBHOCTD OIpefieNisieT KaTerOPII CIIOPOB, KOTOPbIE MOTYT OBbITD IepeaHbl
Ha pacCMOTpEeHVe MeX/[yHapOJHOT0 KOMMepuecKoro apourpaxa [7, c. 132].

[TonsaTue «apOUTPaOUIBHOCTU», TO OHO HE COREP)XUTCSA HU B 3aKOHOJATE/IbCTBE
YKpanHbI U He UCIIOIb3YeTCsl B CyfeOHOI IPaKTHKe, OGHAKO YaCTO YIIOMUHACTCS B
HAyYHBIX UCTOYHMKAX. Tak, Hanpumep, I. KpaBuyK ykaspIBaeT, 4TO IIOHATIEM «apOu-
TPabMIBHOCTD» OIpefeNAeTCs KPYT CIIOPOB, KOTOPbIE MOTYT OBITh IIPEMETOM apOu-
Tpa>kHOTO pazbuparenpcTsa [8, ¢ 15]. [IpnaToM ap6UTPabUIBHOCTD paCCMaTPUBALTCS
KaK BUJJOBOE IIOHATHE [10 OTHOILIEHNIO K MHCTUTYTY HOABESOMCTBEHHOCTH.

Ilpyrue xe y4eHble, UCCIEys MIPABOBYIO IPUPOAY apOUTPaObUIbHOCTI OOpaIaioT
BHJMaHIe Ha MHYIO COCTAaBJIAIIIYIO 3TOTO ABJIEHMs, YKa3bIBas, 4TO apOUTPabMIb-
HOCTb SIBJIICTCSI OJHOI M3 COCTABHBIX YacTeil YC/IOBUIL JIeVICTBUTEIBHOCTU apOu-
TPa’KHOTO cormamenus [9, c. 321].
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KacaTtenbHo nepBoro mogxofa B onpefienieHny apourpabuipHoctt, To M. Kymijosa
CUMTAET, YTO C OJHOM CTOPOHBI, IIOCKOJIBKY TpPETENCKME CYAbl, M B YaCTHOCTHU
MEXIYHapOJHbII KOMMEPYeCKuUil apOuTpax, BXOAAT B IOPUCAMKIMIOHHYIO CUCTEMY
YKparHbI KaK OpraHbl 3alllThl TPAKIAHCKNX IIPaB, MHCTUTYT MOABESOMCTBEHHOCTH
ompependeT U QUKCHPYeT KOMIIETEHIMIO TPETEeNCKMX CYHOB TaK JKe, KaK M CYHOB
TOCYAAapCTBEHHBIX. B 9TOM cMbICcTIe apOUTPaOMIBHOCTD ABIACTCA Oosee Y3KMM
MOHATHEM, 4Ye€M IIOfIBEIOMCTBEHHOCTb, IPAaBOBBIM MEXaHM3MOM, KOTOpBII He
KOHKYPHUPYET CO CBOMM POJOBBIM MHCTUTYTOM U ABJIAETCA Vb OFHVUM U3 /IEMEHTOB
MHCTUTYTa IOABEJOMCTBEHHOCTH, YTO OOecCIedrBaeT paclpefeieHe Jel MeXAY
PasIMYHBIMYI IOPYUCAVIKIVIOHHBIMIY 3BEHbAMM (B HAllleM CITy4ae OTHOCKT, IIPY HA/IM4UN
OIpeeNIEHHBIX YCIOBMII, HEKOTOPble KaTerOpmy CIIOPOB K IIOBEJOMCTBEHHOCTH
TpeTelicKuX cyfoB). OgHAKO C APYTOI CTOPOHBI ITpeJIaraeTcsl PACCMATPUBATh TOHATIE
«apOUTPaOMIBHOCTD — IOfIBEOMCTBEHHOCTb» He KaK «oOlljee — YacTHOe», a Kak
B3aMMOJIEJICTBYIE POJICTBEHHBIX IIOHATHUI, KOTOPbIE, OfTHAKO, OTAE/IEHBI SPYT OT LpyTa,
Belb MEXIYHApOJHbII KOMMEpPYECKUII apOUTpax SB/SAETCA HErOCYAApCTBEHHBIM
ABJIEHNEM, TTOJUYMHAIOLIEECS TOCYJapCTBEHHOMY IpaBy JMIIb B OTHENIbHBIX CIy4asx
U, TIO CyTH, He fAB/IAeTCA MHCTUTYTOM IIpoleccyanbHoro mpasa [10 c. 41]. Kak mu
BUJIM, aBTOP (DAKTMUYECKM OTOXMECTB/IAET MOHATUA «IIOABEIOMCTBEHHOCTh -
apOUTPaObM/IPHOCTD», OHAKO OIpeRe/seT, 4YTO 9TU IOHATUA IPUMEHSIOTCA B
PasIMYHBIX IIVIOCKOCTAX, IOABENOMCTBEHHOCTb — IIPM XapaKTePUCTUKE KpyTra
CIIOPOB, KOTOpbIE€ PacCMAaTpUBAIOTCA TOCYJAPCTBEHHBIMU CyIAMM, KaK OpraHaMu
IOPUCAUKIIVIOHHBIMY, @ apOUTPaOMIBHOCTD — IIPM XapaKTEPUCTHUKE CIIOPOB, PaccMa-
TPUBAEMBIX MEXIyHAPOJHBIM KOMMEPUYECKIM apOUTparkeM.

B cBoro ouepenp, T. Cnunauyk ompepeseT, YTO «B OTHOILIEHUM TPETENCKUX Cy-
TOB MHCTUTYT NOABENOMCTBEHHOCTH He SIBJIAETCA MPUMEHMMBIM B CBOEN Kaccude-
cKol1 (popMe, IIOCKOIbKY OfIHOI I3 OCHOBHBIX €T0 XapaKTepPUCTUK CTAHOBUTCA TaKast
crienuduyeckas 4epTa, KaK «JOIyCTVMOCTb» TOTOBOPHOII Iepeiadll CIOpa KOHKpeT-
HOM TpeTelickoMy cyay. IIpu aToM, OCKONBbKY B YKpaluHe 3aKOHOJJaTeNbHO pasfiene-
Ha KOMIIETEeHIIVI MEeX/YHaPOJHOTO apOuTpaka ¥ BHYTPEHHUX TPETENCKUX CYHOB,
Ha pacCMOTpeHIEe KOTOPBIX CIOPbI C UHOCTPAHHBIM 9JIEMEHTOM He MOTYT ObITb Iiepe-
TAHBI, BOSHMKAET IOBOJIBHO C/IOXKHAsA CUCTE€MA, B OTHOIIEHM) KOTOPOJI TaKMe Kiac-
CMYeCKye MHCTUTYTHI IPOLeCCYaTbHOTO MPaBa, Kak MOfiBeOMCTBEHHOCTD, TPEOYIOT
CYILeCTBEHHO afjallTally IpU UX IpuMeHeHum» [11, c. 107].

YT0 KacaeTcss BTOPOTo MOMIXOfia, COIIACHO KOTOPOMY apOUTPabU/IbHOCTD OTHOCAT K
OJ{HOIT M3 COCTAaBHBIX YacTell YC/IOBUII IeVICTBUTETBHOCTI apOUTPAXKHOTO COIVIAIIEHI,
TOo B. AHypOB cuMTaeT, 4TO TaKoOil IOAXOJ, HE COOTBETCTBYET IOPUAMYECKON IPUPOJE
IIPaBOOTHOUIEHNII, CK/IaIbIBAIOLIVIXCA MEX/Y CTOPOHAMM TPETEVICKOTO COIIAIIeHNS
Y TPETEICKMM Cyfibell 10 MOBOAY OIpefeneHrst apoutpabuibHocTn cropa. ITo MHe-
HUIO YYE€HOTO, TIOfi TEPMUHOM «Je/ICTBUTENbHOCTD» IIOHMMAETCA CBOVICTBO MaTepy-
a/IbHO-TIPaBOBBIX OTHOIIEHNII CTOPOH Ha NPEeIMET MX COOTBETCTBUA IMPUMEHNMOMY
npaBy. OmpefiesieHne TpeTECKIM CyIOM apOUTPaOIIBHOCTH CIIOPA HEe MMeeT XapaK-
Tepa [efiCTBYA CTOPOHBI, KOTOPOE OCYIIECTB/IAETCA B PAMKaX MaTepyaIbHO-IIPaBOBO
CHeTIKM, TI09TOMY apOUTPaObUIBHOCTD CIIOPA He MOXKET PacCMaTPUBAThCA KaK OUH U3
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97IeMEHTOB JIeJICTBUTETIBHOCTY TpeTelicKoro cormamrenusa. OT BOIU CTOPOH, a TeM 60-
Jiee OT BOJIM TPETEIICKOTO CYAbY, He 3aBUCUT HaJje/IeHe CIIOpa YKa3aHHBIM CBOMICTBOM
[12, c. 46]. IIpencTaBUTeNM HAHHOTO MOAXOfA OTHECM apOUTPAOMIBHOCTD K TaKOMY
YCTIOBUIO, KaK JJOIIyCTUMOCTb apOUTPaXKHOTO coratienus. 1o 1onycTuMocTbio apom-
TPa>KHOTO COIVIAIIEHNS MOfIPa3yMeBaloT COOTBETCTBNUE CIIOPA, KOTOPbIIT IIepefaH CTO-
pOHaMM apOUTPAKHOTO COIVIAIIEHVISI Ha paspelleHne ero apOuTpaskKHbIM CY/IOM, KaTe-
TOPUY CIIOPOB, KOTOPbIE MOTYT OBITH IIPEAMETOM apOUTPaXKHOTO pas3dupare/bCTBa Ha
OCHOBaHMY apOUTPAXKHOTO COITIAIIEHV 1 IIPaBa, KOTOpOe NPUMEHsIeTCs B IIpoliecce
Takoro paccmorpenns. ChopmynmpoBaHHas TaKuM 00pas3oM je(pMHUINA OXBaThIBa-
eT /iBa APYIMX IOHATHA: YCTAaHOBJIEHUe Cepbl JEICTBMA TPETeICKOTO COIIAIIeHNS
(06beM apOUTPaKHOTO COIIALICHNS) U HEOCPECTBEHHO apOuTpabMIbHOCTD. ApOu-
TpabMIbHOCTD B JaHHOM C/Iy4ae — 9TO COOTBETCTBME CIOPA, KOTOPBII MepefaH CTO-
pOHaMM apOUTPAKHOTO COIVIAIIEHNS Ha paspelleHre apOUTPaXKHOTO Cyfia, KaTeropymn
CIIOPOB, KOTOPbIE MOTYT OBITh IIPEAMETOM apOUTPAXKHOTO Pa3bUpaTeIbCTBa COITIACHO
HAI[VIOHA/IBHOMY 3aKOHOJATe/IbCTBY (CTPaHbI MeCTa apOUTPaXKHOTO pa3bupaTenbCTBa,
CTpaHBbI MecTa BbIonHeHus:) 13, c. 321-322].

Vccnenyst coctaBHble 4acTy apOUTPaOMIBHOCTY, HEOOXOAMMO OTMETHUTD, UTO
B JJOKTpUHe apOuTpaka CYyIIeCTBYIOT ABe TPYIIIbI IPOOIeM, CBA3aHHBIX C BUJAMU
(anemenTamn) apourpabunpHocTy. [lepBas KacaeTcs HOMYCTUMOCTH Y4acTHsI HEKO-
TOPBIX CYO'BEKTOB B apbuTpaxe (cyObeKTMBHas apOUTpabMIbHOCTD). Bropas rpymnma
npo6eM CBsi3aHa C XapakTepoM fiefa (00beKTOM CIIOpa), B OTHOLIEHUU KOTOPOTO
CTaBUTBCS BOIIPOC O TOM, KOMIIETEHTEH /I apOUTpPaXX paccMaTpUBaTh TaKO CIIOp
(o6bekTuBHasA ap6UTpabunbHOCTDL). Takum 06pasoM, 06beKTUBHAS apOUTPaOIIb-
HOCTb (rationemateriae — OCHOBaHa Ha 0O'beKTe) ONpefie/isieT KPYT CIIOPOB, CIIOCO6-
HBIX OBITH IIPEMETOM apOUTPaXKHOTO pa3bUpaTeNbCTBa, ¥ CYObeKTUBHAs apOuTpa-
OunpHOCTD (rationepersonae — OCHOBaHa Ha JIMYHOCTH) OIpefe/isieT CIOCOOHOCTD
HEKOTOPbIX CYO'BEKTOB 3aK/II0YaTh apOUTPaKHOE COIIAllleHNe U OBITh CyObeKTaMu
mpolecca B MEXXYHapOJHOM KOMMEPYECKOM apOuTpaxe.

B HeMelKOM 1 aBCTPUIICKOM IIpaBe IOJ OOBEKTUBHON apOUTPabUIbHOCTDHIO
HOHMMAeTCs BO3MOXKHOCTD 3aK/TIOUEHNSA apOUTPAKHOTO COIIALIEHNST OTHOCUTE/Ib-
HO IpefMeTa CIopa; CyObeKTUBHAA JXe apOuUTpabMIbHOCTD IOHMMAETCA KaK CIIO-
COOHOCTb CTOPOHBI K 3aK/IIOYEHMIO apOUTPaKHOTO COITIAIIeHMA (4TO paccMaTpu-
BAeTCs B I[eJIOM KaK aHA/IOT COOTBETCTBYIOIEIl IIPOLeCCyaNbHOI JIeeCIoCOOHOCTI)
[14, c. 383].

A. TpyHk, roBopsi 06 00BEKTUBHOI apOUTPAOUIBHOCTH, YKa3bIBAIOLIE Ha TO,
KaKye BUJIBI CIOPOB MOTYT OBITh IIPEIMETOM TPETENICKOTO COIVIALIeHNsI, TOBOPUT O
TOM, 4TO pedb MJIET O XapaKTepe MaTepuaIbHbIX IPaBOOTHOLIECHNIT, IIepejaBaeMbIX
Ha paspelleHne TpeTeiickoro cyma [15, c. 128].

B 3akoHOJaTeNbCTBE pasHBIX CTPAH NCIOb3YIOT /IBA METOMlA 3aKpEIUIeHVs IIpa-
BIWI apOUTPaOUIbHOCTY CIIOPOB, B CBA3M C YeM B JOKTPUHE BBIIE/AIOT [Ba CIocoba
ompeneneHns apOUTPadMIbHOCTI: TO3UTUBHBI M HETaTUBHBIIL. PacpocTpaHeHHbIM
CII0COOOM YCTaHOBJIEHVsI apOUTPAOMIBHOCTH SAB/IACTCS OIpefie/ieHNe MPaBOOTHOLIIe-
HIIT, KOTOpbIE MOTYT OBITh ITPEMETOM TPETEIICKOTO0 (apOUTPaXKHOT0) pa3bypaTeIbCTBA.
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OcHOBHOII 3a/ja4eil CTAHOBUTCS BbIAB/IEHNE XaPAKTEPHDIX CBOVICTB, IPUCYILMX IIpefi-
MeTy pa3bMpaTe/bCcTBa, B CBSA3MY, C YeM STOT CIIOCOO HA3bIBAIOT MO3UTUBHBIM. AKIIEHT
TeaeTcsA Ha MPYHAIEKHOCTD IIPaBOOTHOIIEHNII K OIIP€e/e/IEHHOV OTPAC/IN ITpaBa MK
Ha KBa/MQuuupyomye IpU3HAKU OTHOIIEHWII. Tak, HalpuMep, pOCCUIICKOe IPaBoO
yKasbpIBaeT Ha I'PaXK[JAHCKO-IIPABOBOJI XapaKTep OTHOIIEHWII KaK Ha HeOOXOLUMYIO
HPEAOChIIKY A/IsI 0OpalljeHNsI CTOPOH K TPeTeliCKoMy pas3buparenbcTsy. B mpase npy-
TVIX CTpPaH OPMEHTMPOM BBICTYIAIOT 3aKOHOZIATE/IbHO 3aKpeIIeHHble IPU3HAKM ITpa-
BOOTHOILIEHMII: SKOHOMUYECKIIT MHTepeC B [epMaHuy, MMYIeCTBEHHBIN U JIEHEKHBII
xapakTep TpeboBanuii B [lIBeitriapuu [16, c. 21]. [laHHBII CIIOCO6 CIIpaBeIMBO Kpu-
TUKYETCS, TOCKOIbKY CIMIIKOM IIMPOKO ONPEENAET KPYT CIIOPOB, I COOTBETCTBEHHO,
B TaKOM CJIy4ae, B MEX/[YHApPOJHBIII KOMMepUYECKIil apOUTpa>k MOTYT IepelaBaTbCs
HeapOuTpabenbHble criopel. [Toatomy, Kak orMmedaeT I. CeBacTbsHOB, B IIpaBe MpyMe-
HSAETCS U IPYTOII CIIOCO6 ompefesieHns apOouTpabMIbHOCTH, KOTOPBI COCTONUT B OIpe-
TeeHNY KOHKPETHBIX BUJOB ITPaBOOTHOUIEHNUI, KOTOpbIE B CIy4ae BOSHMKHOBEHUA
CIIOpa He MOTYT OBITb IlepefjaHbl Ha paspelleHns apouTpaka (HeraTMBHBIN CII0CO0).
Takoe ompepeneHe MOXXeT IIPOBOANUTHCS /OO ITyTeM IPSIMOTO MePedHs OIpefie/IeH-
HBIX ITPAaBOOTHOIIEHMIA, 100 IIyTeM CCBUIKY Ha HOPMATUBHbIE aKTBI, IJIe TOT IIepe-
4eHb comepkutcs. IIpAMoe nepedncienne CiopoB BCTPEYAETCA B UTANbAHCKOM ITpa-
Be: JIeJ/Ia O JIMYHOM CTaryce PU3MYECKUX JINI] M CeMeTHO-OpavHble Jlefia; B KUTAICKOM
IpaBe, IPeNYCMOTpeH Oojiee MIMPOKUIL ITepedeHb: CeMeliHbIe fiefla, HaC/efiCTBEHHBbIE,
aJgMVHVCTPATUBHBIE CIIOPBI, Jejla 06 ormexe, YCBIHOBJIEHUI [17, c. 68]. BmecTe ¢ TeM,
CII0CO6 TaKXKe MMeeT CBOU HefJOCTATKY, IOCKOIbKY HEBO3MOYKHO Ha 3aKOHOJ[ATE/IBHOM
YPOBHE OIIpee/IUTh BCe KaTerOpUy CIIOPOB, YTO SABJIAIOTCA HeapOuTpabenbHbIMU. B
YKPaHCKOM 3aKOHOJIaTe/IbCTBE B OTHOLIEHUN apOUTPaOMIbHOCTY MEXIYHAPOJHOTO
KOMMEepPYeCKOro apOouTpaxka MCIOoIb3yeTCs IepPBBIll CIOCO0 ONpefieieHNs Kpyra Aer,
MO/ AIOINX TIOf IOPYCAUKILINIO apOUTpaXka ¢ IpUMeHeHMEeM KpPUTepHsi IPaXKJaHCKO-
IIPaBOBbIE CITOPHI C MHOCTPaHHBIM 3/IEMEHTOM.
Bo3BpalascbKBOIPOCYOCOCTABIAIX/IEMEHTaX (BIaX) apOUTpabuIbHOCTH,
CTOUT OTMETUTD, YTO MOHMMaHNUe 0ObeKTUBHON apOUTPaOMIBHOCTI 1 KpUTEpUEeB
ee OIpefe/leHNsA Ha yPOBHE MEXIYHAapOJHO-IIPAaBOBBIX AKTOB HE CIIOXXUJIOCH,
IIO3TOMY Ha HallJIOHAJIbHOM yPOBHE OHO IIO-Pa3sHOMY OIpeZeNsAeTca B KaXXIOM
rocygapcTse. B aToM ItaHe Ba)KHOe MeCTO 3aHMMaeT apOMUTpaKHas HOKTPUHA,
KOTOpas MbITA€TCA ONPeNIeINTh KPUTEPUH, YCTIOBU A, METOIbI, COTTTACHO C KOTOPBIMU
peliaeTcs1, SABIAETCS /M ONpeNe/IeHHbll CIOp apOuTpabMIbHBIM WM HeT. Tak,
A. MrHMHa yKa3bIBaeT, 9YTO B TOCYapCTBaX, KOTOPBIM IMPUCYIA YaCTHO-IIPaBOBasd
KOHIenusaA apoburpaxa — bensrun, Hunepnangax, ®panunn, Vcnanum, crpanax
A¢puxu, JTatunackoit Amepuku, Cpegaero Bocroka, VIHToHe3nn, BOCIpUHSBILNE
Tunosoit 3akon IOHCUTPAJL, - ap6urtpabuiabHOCTD U HeapOUTpabenbHOCTD
ONpeJEeNIEHHbIX KaTeropMil CIIOPOB YCTAHOB/IEHA Ha 3aKOHOJATEIbHOM YPOBHE.
3a OCHOBY IIPMHAT KPUTEPUil CBOOONHOTO pacIoOpsDKeHMsa IpaBamu. Ecmm
0011eCTBEHHBIIT (TOCYapCTBEHHBIN ) MHTEPeC B CIIOPHBIX OTHOIICHNAX JOCTATOYHO
CU/IbHBIN (OTHOIIEHNS PEeTyINPYIOTCA CBepXUMIEPATVBHBIMU HOPMaMU) — CIIOP
He IO[JIOKUT PACCMOTPEHUIO B MEXJYHApOJHOM KOMMeEpPYeCKoM apOuTpake.
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Ecmu ke Takue OTHOIIEHMS He BO3HUKAIOT, TO CTOPOHBI BIIpaBe OOPaTUTLCS
B MEX/YHApOJHbII KOMMepYeckuii apourpax. B crpanax «ofmero mpaBa» —
Anrmnu, CIIIA, HekoTOpbIX cTpaHax Asum um Apukn, — 06béM Hen, KOTOpble
JIONYCKAIOTCA K PAacCMOTPEHNIO B MEX/[YHApOJHOM KOMMEpPYeCKOM apOurpaxe,
OIIpefieNIAeTCs IpelefleHTHBIM IPAaBOM, IIOCPEACTBOM, KOTOPOTO YCTAHOBJIEHBI
VICKJTIOYeH NS 13 apOUTpabuibHOCTY cIopoB. Kak mpaBno, OHM yCTaHaBINBAIOTCS
B Tex cepax, KOTOpbIe TPAJUIIVIOHHO HAXOAATCS B UCKIIOYNTE/TIbHON KOMIIeTeHIINU
TOCYAapCTBeHHBIX CyHoB. CIOpBI, MMEIOT TaK Ha3bIBaeMbIl CYIIeCTBEHHBIN
NyOIMYHbIN UHTEpeC, IPU3HAITCA HeapOuTpabenpHbiMu [18, c. 19-20].

VHTepeceH TOT (HaKT, UTO B CTPaHaX «0OI[ero npasa» apOuTpabuIbHOCTD CIIOPOB
4aCcTO pacIIMpseTCs C BOSHUKHOBEHMEM HOBOTO IpelefieHTa. Tak, Hanpumep, B CIIIA
IIOCTIe BbIHECeHNUs pelileHNs BepxoBHbIM cymoM 1o peny Mitsubishi Motors Corp. v.
Soler Chrysler-Plymouth, Inc. o nepepade Ha paccMoTpeHre SIIOHCKOI KOMMepdec-
KOVl apOMTPaXKHOI accOLMAlUy CIIOPOB, BK/IIOYas BCTPEYHBbIC aHTVMOHOIO/IbHbIE
TpeOOBaHNsA, U3MEHWIACh apOuTpakHas npakTuka. Cyj mepBoil MHCTAHLIUY TIPU-
3HaJI JaHHBI CIIOp apO6UTpabunIbHbIM, a OKPY>KHOI ale/UIALMOHHBI CY — HeT, B
CBA3M C OONMBIIMM ITyOIMYHBIM MHTepecoM. B cBoto odepens Bepxosusiit cyy CIIA
OCTaBIJI B CUJIE PellleHNe Cy/a IepBOIl MHCTAHIIMY ¥ OTMETII, YTO PacIpOCTpaHeHe
aMepUKAaHCKOTro Oy3Heca BpAJ /U OyAeT YCIeLIHbIM, eC/IY, HeCMOTPSI Ha KOHTPAKTBbI,
CyAbl OyAyT HACTaMBaTh HA PaCCMOTPEHME BCEX CIIOPOB € YYacTHeM aMepUKaHCKUX
6usHecMeHOB TONbKO B CIITA 1 TONBKO C IpUMeHeHVeM COOTBETCTBYIOLIETO «/JOMAIII-
Hero» npasa» [19]. Yepes gBa ropa mocie IpuHATHA JAHHOTO pelleHNs BepXoBHbI
cyn CHIA o6BsaBUI, 4TO CIIOPBI M TpeOOBaHUSA, CBS3aHHbIE C MOLICHHUYECTBOM
C IeHHbIMM OymaraMm TakXe SABIAITCA apOMTpabmabHBIMM TO aeny Shearson /
American Express Inc. v. McMahon [20].

To ectb, kKak MbI BuiuM, cypebHas npakruka CIIA B ap6uTpabunIbHOCTU CIIOPOB
OTHOCUTCA AMHAMUYECKH, TO €CTh, B IIPOIlecce 9BOMIOLMY OOLIeCTBEHHBIX OTHOIIIE-
HUIT U pa3BuTHs OM3HeCa OIpefe/leHHble KaTerOpuyu CIOPOB MOTYT IPU3HABATbCS
apOUTPaOUIbHBIMU.

Hekoropble rocygapcTBa OIpefeNsAloT KPUTEPUM, MPU KOTOPBIX CIIOP MOXET
ObITh apOuTpabuIbHBIM. Cpefy TaKMX YCTOBMIT MOXKHO Ha3BaTb: BO3MOXKHOCTD Jie-
HEXHOJI OLIEHKM CIIOpPa, Ha/lM4ye TaK Ha3bIBAeMOTO JAE€HEKHOTO WIM KOMMEepPYecKo-
ro nHTepeca (IlIBerimapns, Tepmanus, [penusa u gpyrue); OTCYyTCTBME CBA3M CIIOpa
C IMYHBIMU U CEMETHBIMMI VIU HaCIeCTBeHHbIMY oTHOIIeHuAmY (Vtammus, Kuraii,
TaitBanb, @pannus, JlaTBus u Apyrue); OTCYTCTBIE CBSA3Y CIIOpPa ¢ KOPPYIIVeN nim
«o6bmanom» (Tonkonr, CIIIA u gpyrue) [21, c. 20].

Jlpyrum BuUEOM apOUTpaOMIbHOCTU AB/IAETCSA, TaK HasblBaeMas, CYODbeKTUB-
Hasg apOUTPaOUIBHOCTD, IO KOTOPOIl MOApPa3yMeBaeTCsl CIOCOOHOCTD /uIa ObITh
CYOBEKTOM TPETeNICKOTO COITIALIeHVs], TO €CTh MMETh IIPaBO 3aK/II0YaTh COIJIAIIe-
HIe O Ilepefjade JaCTHO-IIPaBOBOTO CIIOpa Ha paccMoTpeHme apburpaxa. OCHOBOI
CyOBEKTUBHOI apOUTPaOUIBbHOCTH SAB/IACTCS 001 PaBOCYOBEKTHOCTD JINIIA, KO-
TOpas, B CBOIO OYepelib, IpeAycMaTpuBaeT MaTepuaabHyI0 IIPaBOCYObEeKTHOCTD (TO
€CTh BO3MOXKHOCTDb ¥ CIIOCOOHOCTDb OCYILECTB/IATD IPaXXJAHCKO-TIPABOBBIE CHETIKM,
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a TaKKe JeMMKTOCIIOCOOHOCTD JIMI[A) U IPOLeCCYyaNbHYI0 IPaBOCYObeKTHOCTD (TO
€CTb BO3MOXXHOCTD 1 CIIOCOOHOCTb CBOMMIM JEVICTBUAMM 3allUIaTh CBOY MaTepu-
a/IbHBIE IIPaBa B IPOIeCCYyaTbHOM pexxnMe) [22, c. 38].

B T0 ke BpeMms 17151 BOSHUKHOBEHMA CyOBEKTUBHOI apOUTPaOMIbHOCTI HEOCTa-
TOYHO IPaBOCIIOCOOHOCTY 3aMHTEPECOBAHHOTO IMIa. B TOM crydae, ecu pedb upet
0 ¢usmyeckoM juiie, HeOOXOAMMO, YTOOBI TaKOe MUI0 OBIIO ellle U [IeecrrocoOOHBIM
[23,c. 5].

B maHHOM KOHTEKCTe BO3HMKAET OCTPBIil BOIIPOC, O TOM MOXXET JIU TOCYHAPCTBO,
OpraH TOCYJapCTBEHHOJ BJACTM WIM MECTHOTO CaMOYIpPABIeHNA 3aKII0YaTh
apOuUTpakHOe COI/alleHNe M ObITh CTOPOHON B apOUTPaXHOM pasbupaTenbCTBe.
Crout OTMeTUTD, YTO COIVIACHO CT. 2 EBpoIIelickoil KOHBEHLINN O BHEIIHETOPIOBOM
apburpaxe 1961 roga, KoTopas Takxe paTuUIMpPOBaHa YKPAUHOI, OIpeleseTCs,
4TO IOpUAMYECKUE JINIA, B COOTBETCTBUN C HAIVIOHAJIbHBIM 3aKOHONATETbCTBOM
paccMaTpUBAIOTCA KaK «IOPUANYECKUe UIA MyOINYHOTO MIpaBa», ¥ UMEIOT IPaBoO
3aK/II04aTh apOouTpaxkHsle cornamennsa. OfHAKO KaKI0e TOCYAapCTBO MOXKET BBECTI
OTpaHMYEHNsA MNAHHON BO3MOXKHOCTH. B JlaTBum, Hampumep, MeXIYHApPOLHBIM
KOMMepPYeCKIM apOuTpa’keM He MOTYT pacCMaTpUBaThCA Jieia IO CIIOpaM, B KOTOPBIX
B KayeCTBe CTOPOHBI BBICTYIAET OPraH TOCYAAPCTBEHHON MMM MYHMIIMIAIbHON
apMuHuCTpaunu [24, c. 159].

Yro xacaercs GpaHIy3CKOI JOKTPUHBI U IIPAKTUKY 110 CYyOBEKTUBHOI apouTpa-
OMIBHOCTH, TO CHaYasIa CyObeKTUBHAs apOUTPaOMIbHOCTD TOCYAAPCTBA 1 I0pU/iye-
CKMX JIUI] TyOIMYHOTO IIpaBa OIpefe/sIach PpaHIy3CKUMY CyIaMy Ha OCHOBE IIp1-
MEHVIMBIX KOJUTM3MOHHBIX HOPM, OIIPeIe/IAIOIIMX IPABOCIIOCOOHOCTD BOB/ICYEHHBIX B
criop /. OT 3TOTro MeTofa OTKa3anuch ¢ mpuHATIeM Kaccanmonueim cyfom Opan-
1y TocTanoBieHns oT 02.05.1966 r. mo ey lamaknc. Cy6bekTnBHASA apOUTPaOUIIb-
HOCTD CTaJIa OIIPee/IATCS Ha OCHOBE Pa3pabOTaHHBIX (PaHITY3CKIMU CyAaMM MaTe-
pyanbHBIX HOpM. Taxoke ¢ BbIHECEHHBIM ITIOCTaHOB/IeHNeM oT 24.02.1994 r. anenaum-
oHHbIM cyzioM [Tapixa o ey Bex ®@pep, namennncs o61mmit moxxox GppaHIly3cKux
CYJOB K PeIIeHNIO BOIIPOCa O BO3MOXKHOCTY TOCYAAPCTBA U IOPUANIECKNX JINI] Y-
O/IMYHOrO IpaBa 3aK/I0YaTh ApOUTPaKHbIe coramenus [25, c. 1244]. B Poccuiickoit
Denepauny Ham4dre BO3MOKHOCTY PAcCMAaTPUBATh CIOPHI, B KOTOPBIX YYaCTBYIOT
JMIa my6IMYHOTO IIPaBa, B MEeXAYHAPOZHOM KOMMePYeCKOM apOuTpaske MOATBEPK-
maercs npakrtudecku B pemernssx MKAC npu TIIII PO, HeogHOKpaTHO 3asB/ABLIe-
rO O Ha/IMYMY CBOEI KOMIIETeHIINN II0 TAaKMM CIIOpaM. A 0TKa3 B paCCMOTPEHNM fiefT
C TaKMMU CyObeKTaMy 00OCHOBBIBAJICA OTCYTCTBMEM KOMIIETEHIIMM C CCBUIKOI Ha
HeJIOCTATKV apOUTPaKHOI OTOBOPKIA, U K CTATYCYy CTOPOH 9TO HUKAK He OTHOCUIOCH
[25, c. 1242].

Elje omHMM JVICKYCCHOHHBIM aCIIEKTOM CyOBEKTUBHOI apOUTPaOUIbHOCTI SABJIS-
€TCs1 BO3MOXKHOCTD 3aMeHbI CTOPOH B apOMTPa>KHOM COITIALIEHNM, TO eCTh Paclpo-
CTPAHAIOTCA /M TPeOOBaHMs NAHHOTO COITIAIIEHMs Ha MPAaBONPEEMHNKOB CTOPOH.
[To maHHOMY BOIIPOCY TaK)Ke HEOTHO3HAYHOI ABJIAETCA JOKTPMHA B PAa3HBIX CTpa-
Hax. C. JlebeieB ykaspIBaeT Ha HEOOXOAVIMOCTb PacIpOCTpaHeHMs Ha IIpaBOIpe-
eMHIKOB YC/IOBMIT apOUTPaXKHOIT OroBOpKu [26, c. 76]. [IpoTuB mepexopa mpas Io
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ap6uTpakHOIT OrOBOpKe BhICTyIaeT B. Beros, ykasbiBast, 4T0 apOUTpaskHast OTOBOP-
Ka He MOXKeT OBITb ITpU3HAaHA 0053aTe/IbHBIM JI/IsI IPABOIPEEMHIKOB, TaK KaK OHa B
COOCTBEHHOM CMBIC/IE SIB/IACTCS He IIPaBOM, a CIIOCOOOM 3aIUThI B CIy4ae ero Ha-
pywennus [27, c. 250]. YdyeHble IPYTUX CTpaH TaKXe He MPUIIIM K elUHOMY BBIBO-
iy 10 laHHOMY BoIlpocy. HampuMep, B HEKOTOPBIX MCCIEOBAaHNAX YIEHBIX JeMOH-
CTPUPYeTCsA KOH(IMKT TOYEK 3peHMs 3aIaJHBIX I0PUCTOB 110 IIOBOLY MaTepUaIbHBIX
U TPOLIECCYaTbHBIX MOCAENCTBUII YCTYIKYU IPaB IO apOUTPaKHBIM COITIALICHUAM
[25, c. 1243].

Kpowme Toro, pasButue MeXX[yHapOJTHOTO KOMMEPYECKOTr0 apOuTpaka MOCTaBIUIO
Ha IIOBECTKY JIHA BOIIPOC O PacIpOCTPaHEHMN apOUTPaSKHOTO COIIALIeHNS Ha JINII,
KOTOpble He SBJIAIOTCA €r0 CTOPOHAaMU. B JTOKTpyMHe BBIieNATCA ILiefas TpyIIa
IIPAaBOBBIX OCHOBAHMII /ISl IPUSHAHUSA TOTO, YTO He IOAMNCABIINE apOUTpaKHOE
COITIAIIEHME JIMIIa CTAHOBATCA CBA3AHHBIMM €O YCIOBMAMM M YYacTBYIOT B
apburpaxHoM pasbuparenbcTse. K 4mcy Takux 0OCHOBaHMIT OTHOCATCA: ar€HTCKUe
COIIAIIICHNSI, MO/TYA/IBOE COITIACKE, U «CHATYE KOPIIOPATUBHOIN Byajl», JOKTPUHA
«TPYIIIBI KOMIIaHUI», IpefOCTaBlIeHNe IIpaBa TpeTbeMy uny - OeHedurmapy,
IIPaBOIIPEEMCTBO, LlecChs, CyOporauys, rapaHTHs, 9CTOIEeNb M CBSA3aHHBIE C HUM
JIOKTPMHBI, IOCIeRylollee OROOpeHVe, aKIVIOHEpHble OTHOILIECHVS, JepUBATUB,
6a30BBIM aKTUBOM I10 KOTOPOMY SIB/IAIIOTCA LieHHbIe Oymaru [28, c. 1142-1205].

JlokTpuHa apOUTPaOUIBHOCTY BKJIIOYAET ellje OAMH aCIeKT, Kacaloluiicsa BO3-
MO>KHOCTV MEX/[yHapOJHOTO KOMMEPUYECKOro apOUTpaka, ONMpasich Ha 3aK/II0YeH-
HOe ITPaBOCYOBEKTHBIMM IMIJAMY apOUTPAKHOE COITIAIIeHNE, PELINTh BOIPOC O CO6-
CTBEHHOII KoMIIeTeHIMN. [T0CKO/IbKY B XOfje pellIeHNs 9TOTO BOIIPOCA UCCIIEAYeTCs He
TOJIBKO 00'beKTMBHAS XapaKTePUCTIKA CIIOPa, HO ¥ pacCMaTpPUBAETCS CyObeKTMBHBIN
(daxTOp (BONEU3BABICHNUS 3aMHTEPECOBAHHBIX /INI] IIEPEaTh 1e7I0 Ha pAaCCMOTpPEHMe
apOUTPaXXHOTO CYZIa), TO B 3TOM CMBIC/IE JOKTPUHA apOUTPAOMIBHOCTY OKa3bIBACTCS
CBSI3aHHOVI C IPYTOI KOHIIEMIIMell apOUTPaXKHOTO Pa3bMpaTenbCTBa — TEOPUENt «KOM-
IeTeHI MM KoMIeTeHuum» [29, c. 103].

JTaK, KaK MbI BUJIVIM, TOKTPUHA ICXOJUT U3 TOTO, YTO apOUTPAOMIBHOCTD BK/IIOYA-
eT B cebs1 1B COCTaB/LAIOIINE: 00BEKTUBHYIO apOUTPabMIbHOCTD (TIpeMeTHas IOfiBe-
JIOMCTBEHHOCTD JIeJT MEXX/[YHapOTHOMY KOMMEPYeCKOMY apOUTpaxy) U CyObeKTUBHAs
apOUTPabMIbHOCTD (NIPaBOCYOBEKTHOCTb CTOPOH IIPU 3aK/TIOYEHNMM apOUTPasKHOTO
cornautenys). [TocenHss ke COCTABIIAIIAst 3aTPAruBaeT BOIPOCHI JICIICTBUTEIBHO-
CTH CaMoro apOUTPA’KHOTO COIVIAIIEHS, @ TAK)Ke TECHO CBSI3aHA C MPYHIVIIOM «KOM-
HeTEeHIMY KOMIIETEHIIMI» MeX/YHAPOIHOTO KOMMEPYEeCKOro apouTpaxa.

B mocnemHee BpeMs yKpamMHCKas IOpUAMdeckas Hayka IHepeXMBaeT BCIUIECK
UCCTIe[OBaHMIT B chepe MEXIYHApPOZHOTO KOMMEPUYECKOTO apOuTpa)ka B Ie/IOM, U
apO6uUTpabUIbHOCTY, B YaCTHOCTH, YTO CBA3AHO, CPEU IIPOYEro, pepopMUpoOBaHUEM
IPOLIECCYaTIbHOTO 3aKOHOMIATeIbCTBA YKPAHBL

AHanms MeX/[yHapOIHON TOKTPYHBI apOUTPaOUIbHOCTU ¥ MHOCTPAHHOTO apou-
TPa)XHOTO 3aKOHOJJaTe/IbCTBA CBUJETENbCTBYIOT O CTOVKOI TEHICHIIUY K pacIIipe-
HUIO Kpyra apOuTpabMIbHBIX CIOPOB. B CBA3K ¢ 3TMM, HEOOXOAUMO IIpefoCTepedb
HaIIIeTO 3aKOHOJATEIAA OT IIONIBITOK OTOMTY OT MUPOBOJI TEH/ICHIINN 1 HEOOOCHOBAHHO
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OTPaHMYUTb BO3MOXXHOCTYU MEX/[YHapOJHOTO KOMMEpPYeCKOro apbuTpaxka paccma-
TPUBATh KOPIIOPATUBHBIE CIIOPBI, CIIOPBI C yYaCTVeM I0PUMYeCKIX JIULL ITyO/IMYHOTO
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VIJIU C CYLI€CTBEHHOI FOCYJapCTBEHHOI I0/IEil B KaIlUTaJle.
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NMEPEKPECTHbIN ONMPOC CBUAETENA B MEXKAYHAPOAHOM
APBUTPAXHOM NMPOLIECCE: KAK K HEMY TrOTOBUTbCA
N KAK NMPOBOANTDb

Tamvana Cnunauyx®®

OpHoit 13 HEOOBIYHBIX ¥ IMPOQECCHOHATBHO NPMBJIEKATeTbHBIX 0COOEHHOCTeN
MEXIYHapOJHOTO apOUTpaka ABJIAETCA MCIONb30BaHNe B MpOIlecce [OKA3bIBAHNA
IIepeKPEeCTHOTO OIpoca CBUjeTernell 1 sKcrepToB. OCOOEHHYI0 OCTPOTY IepeKpecT-
HBIII OIIPOC MpuoOpeTaeT Npy NMpoBefeHNN apOUTpaxka B CTpaHaxX OOIIell CHCTeMBI
IpaBa, KOT/Jja U caM IpolLiecc, ¥ MpodeccroHaIbHbIe HaBBIKU aJBOKATOB MO3BOJIAIOT
IIOCTPOUTD Ha HEM COCTSA3aTeNbHYIO UTPY M JOKa3aTeNbCTBEeHHYI0 6a3y. Hampumep,
apbuTpaxkxHoe pasbuparenbcTBo B JIOHIOHE 1O ImpaBWIaM ApOUTPa)KHOTO pera-
meHTa JIMAC. YunTbIBas, 4To Ha3BaHHAsA KOMOMHALIMA XapaKTepHa ellle ¥ /LA MOCT-
KOPIIOPAaTUBHBIX CIIOPOB, YTO YaCTO MpefloNpefiendeT HEOCPEICTBEHHOe yJacTue B
apOUTPaXHOM CITyIIAHNM KOHEYHBIX 6eHeduImapos (Cpemu KOTOPBIX eCTh COBCEM
YK M3BECTHbIE JIIOIM, MHOTME M3 KOTOPBIX IPAKTUYECKVM HMKOIZIa He IpecTaBaiu
nepey CyfloM B IIPUHIMNIIE), CBUIETE/TbCKME MOKa3aHMA KOTOPBIX MOPOJ COCTaBIIA-
I0T CYTb OCIIapMBaeMbIX B apOUTpake JOTOBOPEHHOCTeNT, TO OIPOC TAKMX CBUJETE-
el MMeeT 4acTo pellalollee 3HaUYeHMe Jid Mcxofia fiena. Heckonbko fBOICTBEHHAs
IpUpoOJa IEePeKPeCTHOTO ONpoca CBUAeTeNA (MOABJIEHMEe TAaKOTO OIpOca B paMKax
IPOLIECCYaTbHOTO COIIALIEHN CTOPOH KakK IpaBa ¥ O0SA3aHHOCTYM CTOPOHBI) IIPH-
BEJIO K TOMY, YTO CBUJIeTeIbCKIe TOKa3aHMA (KaK BUJ, JOKa3aTeNbCTB), €CTIM He OCIIO-
PEHBI ¥ He IMCKPEeNUTUPOBAHbI B XOJie IIeEPEKPECTHOTO OIPOCa, KaK IpaBuUIO, MIpK-
HMMAKTCA apouTpamu 3a ucTuHy. OCOO€HHO, ec/m apOUTPhI ABIAITCA IOPUCTAMU
06111el CHCTEeMBbI IIpaBa.

MexxayHapomHbII apOUTPaK B OT/INYNME OT HAIL[VIOHA/IBHBIX CYAeOHBIX IIPOLIeCCOB
M3HAYaIbHO aKKYMY/IUPYeT KYAbTYPY Pa3/INYHbBIX IPABONOPANKOB B pPaMKaxX YHUDM-
IVIPOBAaHHO}I MPOLIEAYPBI JOCTATOYHO TIOHATHOTO U IIPYEM/IEMOTO /ISl CTOPOH COCT-
3aTelIbHOTO Ipoljecca. 3a4acTylo MPaKTUYeCKM BCe YYaCTHVKM (CTOPOHBI, a[iBOKATHI,
CBUJIETENN, SKCIIEPTHI 11, KOHEYHO, apOUTPhI) apOUTPAXKHOTO pa3bypaTenbCcTBa ABIA-
I0TCA TIPECTABUTENAMY Pa3HBIX IOPUCAUKIMNIL. ApOUTpak HAMHOTO 6osee rMOOK U
u 6oriee MHOrOQYHKIMOHA/IEH, YeM HAIVIOHAJIbHBIN CYHAeOHbI Ipolecc, AB/AACD, B
OIpefieTIeHHON CTeNleHN, MH/VIBUIyaTbHBIM TBOPEHMEM KOHKPETHBIX TPOeCCHOHAIOB
B KOHKpeTHOM criope. Hebas 3a0bIBaTh U TO, 4TO M KBamuuKanma apoOUTpoB 1 MX
IPaKTUYeCKWIl OIIBIT, B/IafieH)ie MM SA3BIKOM apOUTpaka TakKe 3a4acTyI0 Pas3INdHbL.
Bce 31 MHTEpHAIMOHAIbHBIE I MHOTOMYHKIVOHA/IbHbIE Pas/iiisA MMEIOT 3HaUeHVe
IS KXKJIOTO OT/IENTbHOTO ITpOoIlecca U JJO/KHbI YYMTBIBAThCA aflBOKATaMy TIPY COITIa-
COBaHNUY IPOLIETYPbI IePEeKPECTHOTO OIIPOCa U NMOC/IENYIOIEeM ero IPOBeIeHNI.
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[TepexpecTHBI OMPOC KaK 3/IeMEHT Ipoliecca — AeMICTBUTENbHO IpeporaTyBa
IOPMCTOB CUCTeMBI 00IIero mpasa. B JaHHOM cTydae MBI TOBOPUM MMEHHO O Iiepe-
KPECTHOM OIIpOCe CBUJIETEIs, He Kacasich 0COOEHHOCTEN OIIpoca IKCIEPTOB.

Hanmune nepexpecTHOro OIpoca Kak TeXHUKM JJOKa3bIBaHMsA B pa3bupaTenbCTBe
OCHOBaHO Ha obieM mpaBe jokaszarenbcTB (the Browne vs Dunn rule), cormacHo
KOTOPOMY CTOPOHA He MOXKeT II0/IaTaThCs Ha JJOKa3aTeIbCTBO, KOTOPOE IPOTUBOpe-
YIT IIOKa3aHNAM CBUJETeI, 10 TeX IO II0Ka He IPeOCTaBUT BO3MOXKHOCTD CBI/Jie-
TeJTI0 U3TIOKUTD (B XOfle IIEPEKPECTHOTO OIPOCa) B YeM COOCTBEHHO ¥ COCTOUT ITO
IpoTUBOpeune. B cTpaHax KOHTMHEHTA/ILHOTO IIpaBa YCTHbIE IOKA3aHUA He VIMEIOT
M3HA4Ya/IbHO OIIpefeAoIeil PO, a IOTOMY MCIIO/Ib30BaHIe CBIUeTerIell B KOMMep-
YeCKMX CIOpaX B apOUTPa’KHBIX pa3bMpaTeIbCTBAX [0 MOC/IEIHETO BPEMEHY OCTaeT-
CSl HeTUIINYHBIM.

B xopme MeX/yHapOJHOro apOUTPa)KHOTO pasbMparenbCcTBa apOUTPBHI VIMEIOT
JI0CTATOYHO MIMPOKIE BO3MOXKHOCTY C Y9aCTVIeM CTOPOH OIPeie/INTDb MOPS/IOK OIeH-
KI1 JOKa3aTe/IbCTB, B TOM YNC/Ie ¥ B 9aCTU MPOBEJEeHNA YCTHOTO CIYIIAHNA C OIPOCOM
cBupeTereit. Takoyl JUCKPELMOHHBII OXO XapaKTepeH Jyis MOJaBISIOIIero 60/b-
IIMHCTBA HAIMOHA/IIPHBIX 3aKOHOB O MEXJ[YHAPOJHOM KOMMEpPYECKOM apOurpaxe
U apOUTPAKHBIX PErIAMEHTOB IIOCTOSHHO MAEMCTBYOLIMX MHCTUTYUmit. [Ipu satom
MeXJYHapOJHble apOUTpa>KHble TPUOYHAIDI, B OO/BIIMHCTBE CBOEM, IPUOEraoT K
HECKOJIbKO aIaITVPOBAHHBIM IIPAKTMKAM IIePeKPEeCTHOTO OIPOCa, CBOVCTBEHHOTO
cyneOHOII crcTeMe 001Iero mpasa.

Be3yc/noBHO, TEXHUKM CY[eOHOTO MepeKPeCcTHOTO OIpoca He MepeHOCATCA B
MeXIYHapOJHBII apOUTpaXk aBTOMATUIECKM, HO BCe XKe JOBOJIBHO MINPOKO MpPU-
MeHsATCA. [locmenHee MOBIEKIO 3a cOOOI He TONMBKO pasBUTUE OCOOBIX HaBBI-
KOB y apOMTpakHBIX a/JBOKATOB, HO U IIpUBJIeYeHNe K paboTe CO CBUAETEIAMU
CIIeMaIbHBIX TPEHEPOB, KOTOPbIe TOTOBAT MX K IePeKPeCTHOMY OIpPOCY C IIO-
3MLIMM MOBENEHNsA U JIOTMKU OTBETOB, 1060 KaK IIPaBMUJIO, OCHOBHAsA 3aJjada OIpa-
MIMBAOLIe) CTOPOHBI AMCKPEANTUPOBATDH CBUAETEN (MU 9KCIIepTa), TeM CaMbIM
IIOCTABMUB II0f] COMHEHM ero noKazaHus. [lofo6Has IucKpeauTanms MoXeT ObITh
CaMoll pasHOIl: IICUXOJOTMYECKOI, IOBeeHYeCKOl, IpodecCHoHaNIbHON WIN
Ia’ke IMYHOCTHOIA.

OCHOBHBIM IIPUHINIIOM ABJIAETCS TO, YTO €C/IV ITOKA3aHMA CBUJETENISA OCIIOPEHbI
10 1000MY U3 HOHATHIX B HUX BOIIPOCOB, TO KaK IIPABMJIO CBUJIETETIO JO/DKHA OBITh
IpefiOCTaB/IeHa BO3MOXKHOCTD 3aIUTUTD CBOY ITOKA3aHMA B XOJie YCTHOTO CTYIIaHN
criopa. /1 0011enpyHATEIM SAB/IAETCSA HOHMMAaHMe, YTO OTKAa3 OT IePeKPECTHOTO OIPO-
ca CBUJIETeNIs, YbM ITOKa3aHNA B TOM MM MHOI Mepe OCIIapMBaIOTCA SPYroil CTOpo-
HO1, ABJIAETCA KPUTUYHBIM I MO3UTUBHOTO NIPU3HAHUA CY[OM ITO3UIVIN CTOPOHBI
cBupeTens. B To jxe BpeMs, 9TO He O3HaYaeT aBTOMATIYECKOTO NPVM3HAHNUA O3
[PYTOil CTOPOHBI, B TOM YNCJIE V1 IIOTOMY, YTO OHa MOXKET He COOTBETCTBOBATD JIO-
KyMeHTaM ¥ (aKTU4IeCKMM OOCTOATe/IbCTBAM Jena. bosee Toro, mpm Bceil cBOeit
IPUBJIEKATE/IbHOCTY MEePEeKPECTHBII ONPOC He BCerfa HeOOXOAMM, M MOXeT ObITh
flake BpefeH UL MO3MIUYU CTOPOHBL. [09TOMY Bcerpga HY>KHO OILEHMBATb PUCKI,
CBSI3aHHBIE C €TO IIPOBEJICHNEM.
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[TepeKkpeCTHOMY ONPOCY CBUJETENs, KaK IIPaBU/IO, IPEALIeCTBYeT KOPOTKUIA
npsMolt ompoc. Ero Ijenp HallOMHMUTb COCTaBy apOMTPOB OCHOBHBIE ITOTOXKEHVS
CBUJIETE/IbCKMX IOKAa3aHMII, YTOYHUTD MU VICIPABUTD UX, @ TaKKe JaThb BO3MOX-
HOCTb OLICHUTDb YPOBEHb JOBepus K cBUAeTeno. Heo6X0AMMOCTb TaKOro mpsmMoro
OIIPOCa OIpPee/IAITCA 3a49acTyI0 aJIBOKATOM CTOPOHBI CBUAeTeNA. B moboM ciyudae,
Ba)KHO He IIepeyTOMUTD CBUJIETEISI Y He 3aIyTaTb apOMTPOB U3JIOXKEHNEM Y>Ke Hall-
CaHHOTO, He 3/I0yHOTPeOUTbh HABOAAIMMI BOIPOCAMM U He TIPEIOCTAaBUTh BO3MOX-
HOCTD JIPYTOil CTOPOHE B XOfle IePeKPeCTHOTO OIIPOCa YXBATUTHCS 3a BIIEPBbIE 03BY-
JYeHHBIE CBUJeTeIeM 00CTOATEIbCTBA. Ba)KHO IIOMHUTD U TO, YTO IOPOII CAeTAHHbIE
CBHUJIETEJIEM B XOJie IIPSIMOTO OIIPOCa 3asBJIEHNsI MOTYT CTaTh OCHOBHOJ MMIIEHBIO HA
IIEPeKPEeCTHOM OIpOce.

Kak oTMeueHO Bblllle, He BCeT/ja CBUJETE/Is IIPOTUBHO CTOPOHBI CTOUT HOJBEp-
raThb I€PeKpPeCTHOMY OIPOCY. Be3ycloBHO, ecu M3HAYaIbHO B IPOLECCYaTbHOM
IpuKase O MpOIefype MOJAuM CBUAETENbCKMUX IOKa3aHWII 3apMKCUPOBAHO, YTO
HJICbMEHHBIE T0Ka3aHV HEIIO[IBEPTHY TOTO IIEPEeKPECTHOMY OIIPOCY CBUMIETE/IS aBTO-
MaTHYeCKy CYUTAIOTCS MIPABIIbHBIMM, BapUaHTa He OIPAIIMBATh IPAKTUYECKY HeT.
Ecnu B Xofe IpsAMOro ompoca CBUfeTeNIs He HaAHECEH Cepbe3HBIil yiepO mosuumum
APYTOJ CTOPOHBI, TO €€ IIPeCTAaBUTE/II0 BCETIa IMeeT CMBICT JIVIIITHUI Pa3 3a/fyMaTh-
Cs1, IeVICTBUTEIBLHO /TN HY)XKeH IePeKPeCTHBII OIIPOC 9TOTO CBUjeTeNs. B ToMm uncie u
C y4eTOM BO3MO>KHOCTH Y/iep>KaTh HaJl HUM KOHTPOJIb, He JOIYCTUB O3BY4MBaH UM
TeX 00CTOATENbCTB U CY>KAEHWIT, KOTOPBIE MOTYT YXY/IINTD [O/IOKEHME TIPEeICTABIIsA-
€MOJ1 OIIPAIIVBAOLIVIM aJBOKATOM CTOPOHBI.

Ecnu ke IpUHATO pellleHNe 0 IepeKPeCTHOM OIIpoce, TO K HeMY HY>KHO 3apaHee
TOTOBUTbCS, KaK ¥ TOTOBUTb CBOETO CBUJeTe/Is. Peub He MIeT 0 3ay4nMBaHNUM MTOCIIEN-
HJIM OTBETOB, a O IIOAITOTOBKEe KOHKPETHOTO Ye/IoBeKa K IIPoLiefiype, KOTOpast BPsif| In
ABJISIETCS OOBIYHOI M KOM(POPTHOM [y1A cBUAeTeNA. [109TOMY BaXKHO JaTh CBUMIETEITIO
IIOHMMaHMe YTO M KaK OyfieT MpONCXOANTH, OOBSICHUTH OCHOBHBIE IIOBEJEHUYECKIIe
IPUHLMIIBI ¥ HACTPOUTD Ha CAMOIIOZITOTOBKY K IIpOLieccy onpoca. Paszensio MHeHMe,
YTO IpPY IOATOTOBKE CBUAETENA K OIPOCY He HY>KHO 0OCY>KIaTh BOIIPOCHI, 2 BaYKHO
IPOrOBOPUTH TEMBI, IT0 KOTOPBIM 9TI BOIIPOCHI OYAYT 3a/jaHbL. V160 Bpsif /i1t BO3SMOX-
HO ITIpefiyrajiaTb KOHKPeTHbII Bompoc. boree Toro, oTBeT Ha /0607 MPaKTUYECKU
BOIIPOC MOXKeT HOPOAUTb HOBYIO 00/IaCTh [ MCCIeOBAHNUA 1 BOIIPOCOB K CBUJie-
Temo. I109TOMy Ba)KHO IIPOrOBOPUTD TEMBbI, K KOTOPBIM B CUTy OOCTOATENbCTB e/a
€CTb MHTEpPeC Y APYroil CTOPOHBI 1 IO KOTOPBIM CBUJIETE/Ib B IPOLiecce IOATOTOBKI
IOJDKEH ellje pa3 MepeynTaTb CBOU IIOKA3aHM.

ABOKaTy KOHTMHEHTAJIbHOV CHUCTEMBI IIpaBa HYXXHO ellje Oojiee TIIATETbHO
TOTOBUTBCS K BEJEHMIO IIEPeKPeCTHOro onpoca. JO/DKHBI ObITh IpOaHaIN3NpOBa-
HBI TeMBbI J/IS1 OIIPOCa, YTOOBI ObI/Ia TOTOBHOCTD B XOfie OIIPOCA IPOJYMBIBATh KaXK-
ZBIl BOIIPOC C TOYKM 3peHus nocienyomiero. Heo6xonmuma KoHI[eHTpalys Ha psje
IPUHLIMINATbHBIX MOMEHTAX, KOTOpbIE SABJIAITCA OCHOBHOI IIe/bI0 Ompoca. XoTs
VIHOTZiA ¥ OTBETHI HA TaK Ha3bIBaeMble «(UIINHI» BOIPOCHI MOTYT AATh MHTEPECHYIO
nHdopmanuio. B mo60M cydae BaXHO IMOHMMATDb 1 3HATh He TONBKO Te (aKThl U
00CTOATENbCTBA, O KOTOPBIX HEITOCPECTBEHHO CBUMIETE/ILCTBYET JINL0, HO U Te, YTO
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OKPY’KaloT X B 60JIee MIMPOKOI epCrieKTuBe. BayKHO BHUMATEIbHO U3yIUTD MTO3M-
IIVII0 IPOTUBHO CTOPOHBI, KaK (PaKTUIECKYIO, TAK U1 IPABOBYIO, YTO IIO3BOIUT CKOH-
CTPYMPOBaTb BO3MOXKHBIE BOIIPOCHI a/BOKaTa IPOTMBHOI CTOPOHBI K CBUJETEITIO.
He MeHee Ba)KHBIM fB/IAETCSA MaKCHMA/TIbHO BO3MOXKHOE YTOYHEHNE XapaKTePUCTUK
JIMYHOCTY CBUJIETENIS, KOTOPOTO HaMepeH OIMPOCUTb 1 YPOBH:A ero 3HaHMil (aKToB,
MIMEIOIVX OTHOLIEHVE K CYTH CIIOopa.

Manepa BefieHUs TIEPEKPECTHOTO OIpPOCa CUIBHO OT/INYAETCS B 3aBUCUMOCTU
OT IIPaBOBOJI Ky/IbTYPBI, OIBITA M IMYHBIX Ka4ecTB afBoKara. HeomuHakoBo OynyT
BECTM OIPOC YKPAMHCKUI, aHIIMIICKUI M aMepUKaHCKMil agBoKaTel. Ho ectb pan
OOLIVX IIPUHIUIIOB, KOTOPbIe OHM OYAYT COOMIONATb.

Bo-nepévix, HeOOXOAMMO KOHTPONMPOBATh CBUAETENA Ha INPOTSDKEHUU BCETO
ompoca. Henb3s 3a6bpIBaTh, YTO TaK WM MHAYe CBUMIETE/Ib Oy/leT CTapaThCs CaM B3AThb
KOHTPOJIb HaJj OIIPOCOM. VI3Hava/lbHO y aIBOKATa €CThb IPEUMYILECTBO — TOIBKO OH
3HAeT Lie/Ib OIIPOCa I MIMeeT MpefiCTaB/IeHNe O YeM OyIeT CIpallNBaTh, X OH JO/DKEH
€ro COXPaHATb.

Bo-emopuix, Hemb3s 3abbiBaTh 00 apOuTpax, BCe 3TO [EVICTBME PACCUUTAHO,
4TOOBI OKa3aTh 9((PeKT Ha UX BOCHIPUATHUE, U MHAYE CIMIIKOM YBJIEKAsICh, MO>KHO
IPONYCTUTb KOTZIA apOUTPBI MOTEPSIOT HUTH JIOTMKA ¥ MHTEpPeC, a 3HAUUT HAYHYT
IPOIYCKaTh BCE TO Ba)KHOE, YTO a/BOKAT CTApPAeTCs YCTAHOBUTD B XOJie IIePEeKPecT-
HOTO OIIpOCa.

B-mpemvux, He CTOUT 3a0BIBATh O MMCbMEHHBIX IOKa3aHMUAX CBUJIETEISA, Ha COIIO-
CTaBJICHUN KOTOPBIX C OTBETAaMM CBUJIETE/IS IIOPOil MOKHO JOCTUYD HOCTAB/ICHHON
JUIs TIEPEKPECTHOTO OIIPOCa L{e/IN.

Cpeny fpyrux 0OIUX aCleKTOB — 9TO HEOIYCTUMOCTD IPyOOCTY WM arpeccui 1o
OTHOLIEHNUIO K CBUJIETEIIIO, YMEHe Pa3BOPauYNBaTh OIPOC B HE3aIUIAHNPOBAHHOM Ha-
npasjeHnu. [la, ¥ HUKOT/Ja He CTOUT 3a/jaBaTh BOIIPOC, HA KOTOPBIN He 3Haelllb OTBET.

Ha Moit B3], BBICIINIT MMIOTaX afIBOKATa — 3TO YMeHNUe OIepPaTUBHO ajall-
TUPOBATh paHee IIOATOTOBJICHHYIO HAIPaBIEHHOCTb OIPOCA, €r0 TOHATIbHOCTDb
U YPOBEHb HANPsDKEHUA K 00CTOATEIbCTBAM 1 (paKTOpaM, BO3HUKIIUM B XOJpKe
CIyIIaHVs, BKII0Yas BCTYINUTEIbHOE CJIOBO, CaMble MOC/Ie[iHIe MICbMEHHbIE JOKY-
MEHTBI ¥ NPO3BYYaBIINe BOIPOCHI apOUTPOB, ONMPOCH! APYIUX CBUJETENEN U T.J.
CnoxHno. VMHTepecHo. [IpofyKTUBHO 1 PUCKOBAHHO OJHOBpPeMeHHO. MHe 110Be3/10
B CBO€JI IPAKTUKM BUJIETh TAaKUX IPO(eCCHOHAIOB 3a pabOTON 1 0OIIATHCS C HUMU
JIOBEPUTEIBHO JIMYHO.

ITpencTaBuTeNM CUCTEMBI OOIErO MIpaBa YeCTHO NMPU3HAIOTCS, YTO IIEPBUYHON
IIe/IbI0 ONIPOCA, KaK MPABWUJIO, [/l HUX ABJIAETCA AUCKPEAUTAIVIS CBULETeNA. ITY
3ajladyy HpaKTUYeCKU Cpasy HeOOXONMMO COM3MEPUTH C LEHHOCTBIO CBUETENs,
160 HepeaKo CBUETENb [eiICTBUTENBHO SIBJISIETCS HOCUTE/IEM BaXKHON U 1[€HHON
MHpOpMaLUY, B CUTY Yero ero NUCKpefuTaunys He 6ymer BoirogHoi. Hembss cum-
TaTh, YTO KaKAbIII CBUJETETb IPOTUBHOM CTOPOHBI HEBBITOJIEH 1 SBJISAETCS «Bpa-
roM» M3HA4a/lIbHO, HA00OPOT, MHOTAA IOMYYNTh MHGOPMALNIO U TOATBEPXKAEHIEe
CBOEJ MO3UIMM OT TAKOTO CBUJETEN MOXKET MMeTb 0oJiee 4eM IOTOXKXUTENTbHBIN
a¢dexT B r1azax apOUTpOB.
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EcTp emje ofyH MHTEPECHBIN ¥ OY€Hb IPAKTUYHBINA acleKT. llenp nmepexpecTHo-
o OIpOCa, KaK, BIIPOYEM, ¥ BCETO CIyLIAHNs, YOeAUTh apOUTPOB. A 3HAYUT HEJIb3s
YIIyCKaTb U3 BULY U PAX HAKTOPOB, CBI3AHHBIX C IMYHBIMIU 1 IPOQeCCHOHATbHBIMU
XapaKTepUCTUKaMI apOUTPOB, HAYMHAsL OT IOJIA ¥ BO3PACcTa, MIPAKTUYECKOTO OIIbI-
Ta U NPAaBOBOI KY/IBTYPBI, MEHTA/NINTETa U MPO(eCCHOHANTbHBIX MO3ULINIL, 3aMHTe-
PECOBaHHOCTU B 006CyXzilaeMOM Bompoce. VIMeoT 3Ha4eHMe 1 YUCTO MPAKTUIeCKue
Y TeXHMYECKMe HIOAHCBL: BpeMs CYTOK, KOM(OPTHOCTb IOMeILIeHNs, OOLMil Ha-
CTPOJI YYaCTHMKOB (HEPBO3HOCTD, OOIasi TOHA/IBHOCTD CAYLIAHUA U T.JI.), HA/IM4IMe
IepeBONa, MPOJO/DKUTENBHOCTD CIYIIAHNA Ha MOMEHT OIIPOCa CBUJETENA C YIETOM
COITIACOBAHHOTrO rpaduka.

JleiicTBUTEIBHO MHOTOE MMeeT 3HaueHue. Hampumep, 1oroBopeHHOCTb 06 06b-
eMe BOIIPOCOB CBMJETEIO, @ IMEHHO OTPAHMYMBAETCA I OH 00beMoM (aKTOB B
NVICbMEHHOM 3asBJIEHNN CBUJIETe/IA VIV CBUJETeNb (pa3 y>K JOCTaB/IeH B 3aceflaHle)
MO>XeT OBITH OIIPOIIeH 060 BCeM, 4TO I'MIIOTETUYECKN eMy u3BecTHO. Ha camom fierte,
06a BapuaHTa NMEIOT IIPaBO Ha CYIeCTBOBAHME U OTBEYAIOT T€M VU MHBIM HAIlVO-
HaJIbHBIM TPafiIMsAM, BAKHO OHMMATh KaK 3TO OyjeT 37ech U ceifyac B KOHKpeT-
HOM Ipolecce. BaXHO [yIs1 BCeX yYaCTHUKOB — OT CBUJETENA U 10 apOUTpOB. SICHbIE
HOHATHBIE IIPABIJIA, OAMHAKOBO IIPYMEHsAeMBbIe KO BCEM, 3aJI0T COOITIOIeHNsI pAaBHOTO
OTHONIEHN K CTOPOHAM M CIIPABeINMBOTO IpoLecca.

K mepexpecTHOMY OIIpOCYy CBUAETeNA, KaK y>Ke OTMEUYEeHO Bbllle, C/IefyeT FOTO-
BUTbCA. Takas MOATOTOBKA BK/IIOYAET B ceOs BHIOOPKY LIUTAT U3 JOKYMEHTOB, IOJ-
00p ZOKYMEHTOB, IO/ITOTOBKA KPaTKOTO IIaHA OIPOCa C BbI/Ie/ICHHBIMY TeMaMH (pe-
KOMEHJYeTCsI OTPaHNYMBATD OIIPOC [0 TPeX TeM), M3ydeHNe TNIHOCTU CBUETeNA I
apO6uUTpOB.

C TOYKM 3peHMsI IICUXOJIOTUM OIPOCa TOXKE eCTh HECKOIBKO OOIIVIX IPaBIJL.

He ctont 6bITh TpyOBIM M BpakKHeOHBIM K OIpaIlMBaeMOMY CBUjeTemo. BHu-
Mare/bHOe, CIIOKOJIHOE, BeX/INMBOE 1 ACHOe OOpalljeHne K CBUIETENI0 MPefIOYTH-
TenbHee. IlepBoe M mocnefHee BIedaT/eHNe SABIAETCA CaMbIM 3allOMMHAIOLIVIMCH,
a 3HAUUT HAYMHATb U 3aKaHUMBATh IEPEKPECTHBIN ONPOC KelaTellbHee Hambosee
BOJIHYIOLIVMY apOUTPOB BOIIPOCAMIL.

JloBONBHO YacTO Ha MPAKTUKE TOBOPAT O TaK Ha3bIBAEMBIX «TPYJHbIX» CBUJIETENAX.
K HIM OTHOCAT TeX, KTO He C/IylLIaeT BOIIPOCHI, He OTBeYaeT Ha BOIIPOCHI I faeT IIpo-
CTpaHHbIe KOMMEHTapUy HI O 94eM. ECTb MHOTO pekoMeHJaluii Kak CTPOUTD OIIPOC Ta-
KUX CBUfIeTeIelt. VI3Haua/IbHO BayKHO 3aJIaTh CBUJIETE/II0 HECKOIBKO BBOJHBIX 11 6e30-
OVM/THBIX BOIIPOCOB, YTOOBI IIOHATH IICUXOTUII CBUJIETEIA U YCTAHOBUTD KOHTAKT C HUM,
IIOMOYb PacCIabUThCA M HACTPOMUTHCS Ha ompoc. Herb3st 3a6bIBaTh, 4TO CBUJETEND
HaXOJUTCs B HECBOVICTBEHHOII €r0 OOBIYHOI XKVM3HU CUTYALUM, B HE3HAKOMOII cpefie
U OTIpeJielIeHHOM AVCKOM(OPTe, 9TO MOXKET ITPOBOLVIPOBATD OIpefie/IeHHbIe ITOBeeH-
JecKye Y SMOLMOHA/IbHBI peakiyi. JJocTuraeTcs 9To myTeM aKKypaTHON KOMOMHAIN
HABOJALIVX M OTKPBITHIX BOIPOCOB. Cpel MepBbIX BOIIPOCOB JIOTMYHO HOMHTEPECO-
BaTbCA HA/IMYMEM TOV M/ VHOM TMYHONM 3aMHTEPECOBAHHOCTY CBUMIETENIS B paspelle-
HIM CIIOPA, YTO BaYKHO U IS OLIEHKM €ro IOKa3aHuil apouTpamu, U IS IOHVMaHUsA
TeX V/IM MIHBIX peaKLMil CBUJETe/NA Ha IIOCTaB/I€HHbIE BOIIPOCHI.
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C TOYKM 3peHus JUCKPEAUTALNY JOBEpPHs K CBUETEIO, TO 3a49acTyI0 U30MpatoT
TaKTUKY JUCKPENUTALUY CBUAETENA XOTSA Obl B 4eM-TO, IIyCTb HE3HAYUTETbHOM, B
Le/IAX PacCOpPOCTPAaHEHNMA 9TOTO HEIOBEPMA Ha €ro IMOKa3saHMsA B Ije/TOM. AJIBOKAThI
CTpaH OOIIell CUCTeMBI IIpaBa M3y4alOT ICUXOJIOTUIO OINPOCOB B TOM UMC/Ie U IS
TOTO, YTOOBI yMETb YCTAaHOBUTD JlaXKe MOTYNpPABAY B OTBETAX OIPALIMBAEMOTrO VMU
mna. Harmpumep, ecnm 4esoBeK TOBOPUT O TOM, YTO OH JEeJICTBUTENBHO fIe/Iaj OIpe-
TeIeHHbIe JIEVICTBUA, TO 3TO O3HA4YaeT, YTO OH MOXKET paccKas3aTh KaK M K KOMY OH
obpaiiascs, Kakye MIMEHHO JOKYMEHTBbI TOTOBWI, KyZla e3[1/I Ha BCTPEYM M TaK Jja-
nee. OTCyTCTBME TaKOe MPAKTUYECKOTO 3HAHMS WM HECIIOCOOHOCTD OIMCATD a/Iro-
PUTM JeliCTBUIA yKe TIOBOJ, YCOMHUTDHCA B MI3HAYa/IbHOM YTBEPKICHNM.

Hamnbornee obmme mpakTudeckye COBETHI IO MOATOTOBKE U IPOBEJEHUIO Iepe-
KPECTHOTO OIIpOCa CBUJETeNs HIDKe pasOUThl Ha CMBICTIOBbIE IPYIIIIBL ¥ B TOV MU
MHOJ Mepe MO3BOJIAIT IOHATh MHCTPYMEHTAPUI ¥ METOJOVIKY ITEPEKPECTHOTO OIIPO-
ca CBUJIETe/Is B MEX/[YHAPOLHOM apOuTpaxe.

1. Bopocs1

Kak mpaBwio, BOmpocoB Mo)keT ObITb fABa Tuma. OTKpBITbIe M HaBOAAILNE.
OTKpBITBIT BOIPOC (KTO, I7ie, KOT/a, KaK, I0YeMy, C KeM ¥ T.1.) IIpeIoaraeT IpaBo 1
BO3MO>KHOCTD CBU/IETe/IS TOBOPUTD BCE, YTO OH CUUTAET HY)KHBIM IIPM OTBETE Ha TAKOI
Bompoc. Heo6xoaumMo mOMHNUTD, 4TO Takas cBOOOAa CBUAETeNs B (popMynmpoBaHUu
OTBeTa MOXKeT ObITb ajleKBaTHA yTpaTe KOHTPOJA Haj cBuaeTereM. HaBopmsimmit
BOIIPOC — BOIIPOC O TIOATBEPXKEHUN WM OIIPOBEPXKEHNUN TOTO VIV MHOTO (aKTa MIn
00CTOATeNIbCTBA, KOTOPbIE CBUAETE/Ib 3HAET JIMYHO. 1O eCTb BOIPOC MOJ, OTBET «fIa»
W «HeT». Kak IIpaBumio, CIONb3yI0TCsA IMEHHO TaKye BOIPOChL. UeM 60j1ee TOYHBIN
U HOHATHBI BOIPOC, TeM BBIIIE IleHAa OTBeTA. B IIpuHIuIIE, BOIPOCH M JJO/DKHBI
OBITH CPOPMYIMPOBAHBI KOPOTKO, IIPOCTO 1M ORHO3HAuHO. Iloc/enoBaTebHOCTD U
KO/IMYECTBO BOIIPOCOB HE JJO/DKHO OBITb CITYYailHOCTBIO, a JO/DKHO OBbITh IOAYMHEHO
1Ie/IV TIOATBEPANTD OSVULINIO WM AUCKPENUTUPOBATh cBUAieTens1. He Hy)XHO 3ajaBaTh
BOIIPOCBI, OTBET HAa KOTOpble IIpeAIojaraeT yMmMosakmiodeHus. IlocimenHee MoXKeT
OBITb OIACHBIM J/Is O3UIIMY CTOPOHBI, 3a/jalolilell Bompoc. Borpoc momkeH ObITb O
¢axrax. Kpome Toro, nmeeT 3Ha4eHMEe TOHAIBHOCTD U TEMII BOIIPOCOB, OO Me/I/ICHHBI
U CIIOKOVIHBINI TOH IIO3BOJISIET NOJYEPKHYTDb >KelaeMoe s ayfUTOpPUM, B HaHHOM
cTydae, apOUTPOB, a HATIOPUCTBII ¥ OBICTPBII — UCKTIOUUTh BO3MOXKHOCTb 00 yMaTh
OTBETHI Hallepes, M CKopee JOOUTbCS yTPaThl TPYAHBIM CBUJiETEIEM CaMOOOIajaHus
Y KOHTPOJISL HaJj CUTyanyeil. besyc/IoBHO, YTO TOIBKO KOHKPETHAs! CUTYALVs U OIIbIT
MOTYT IIOfICKa3aTh a[JBOKATY, KaK My BECTV IIepPeKPECTHBII OIIPOC, PV 9TOM He Tepsis
KOHTPOJIb ¥ He IIpeBpalljasi B IpepeKaHue WM CIIOp CO CBUETEIEM.

2. IIcuxocomaTnyeckue HeBepOaTbHbIE peaKIN

He TombKo cBupeTenb ¥ apOUTPhI CIEHAT 3a OIPOCOM, 3TO JEMAIOT aIBOKATBI 1
IpefCTaBUTe/N CTOPOH, JpyTHe CBUIeTeNMN, eC/I IPUCYTCTBYIOT BOBpeMs opoca. Vx
PpeaxIysA MOXeT CITyKIUTb XOpOLIei IIOfICKA3KOIi. B 4acTHOCTH, CMOTPUT /iU CBUJETE/b
B KaKOe-TO OJHO OIIpefie/IeHHOe MeCTO M/IM Ha KOrO-TO U3 IPUCYTCTBYIOLINX, 1 KaK
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IIpM 3TOM MeHsIeTCsA ero L0, ABIDKeHMe PpyK. Kak pearupyeT Ha BOIIPOCHI ¥ OTBETbI
a/IJBOKaT CTOPOHBI CBUJIETEIsI, BAYKHA M PeaKIys apOUTPOB, YPOBEHb X BHIMATe/Ib-
HOCTM ¥ KOHIJEHTPalluy. YCUJIEH)E JaB/IeHNs Ha CBUMETENA He JIKUT B IJIOCKOCTHU
arpeccun, a CKopee B IJIOCKOCTY TICUXOIOTMYEeCKOTO AUCKOM(OPTa, KOTOPBII OyaeT
HPOSAB/IATHCSA BHeUIHUMM pakTopamu. He cCTOUT TepATb KOHTPOJIb U HaJ| CO6OIL.

3. ITogroToBKa K onpocy

[TonyrMaHye mosVLyM U GaKTUIeCKOI ICTOPUY, POV CBUIETETBCKIX TIOKA3aHMIl
B CTpaTernyl KIMEHTa, MX MeCTO B 3aK/TIOUNTETLHOM C/I0Be U yOeX[eHN! apOuTpoB
B CBO€l ITPABOTE MMEET BaYKHOE 3HAYEHNE U B IIOCTPOEHUN TAKTUKM IIEPEKPECTHOTO
ompoca cBuieTesA. 3aada OIIpoca 4acTo He YCTAaHOBUTD (DaKThI, a IIOK0/Ie6aTh JoBepie
K CBUJIETE/IIO, HUBEIMPOBATh €r0 POJIb MM MCIIONb30BATh [/I CBOEN MO3WUILIMIL €T0 JKe
MOKa3aHuA. Ba)XKHO IIOMHNTB, YTO KaXKOMY CBUJIETE/TIO HY>KHO 3a/IaTh €r0 BOIIPOC, TOT
CaMBIlf OTBET Ha KOTOPBIT OyeT 3Ha4MM. YUNMTHIBAs, YTO YaCTO 3aIIOMIHACTCS MIMEH-
HO HayaJIo ¥ OKOHYaHMe OIIPOCa, He IIOXO OBl OIIPeleINTh Ha KaKylo TeMy OyfieT 3TOT
CaMblIJ1 TIEPBBII ¥ 3TOT CaMblil IOC/IEFHNUIT BOIIPOCHL. XOTA ONATh-TaKy, HE BCETHA CTO-
WUT CTIEOBATh IUIAHY WM MIA6TIOHY OYKBalIbHO, MO0 CUTYAIViA MOXKET Pa3BePHYTH XOJ
OITpOCa WM 3aKOHYNTD €T0 BHE IIOITOTOB/IEHHOrO IIaHa. Hanmpumep, B Xofe IpsAMOro
OIpOCa CBUJIETENDb BbIAT HOBYIO MH(POPMAIVIO MM YCUINI CBOIO MTO3UIIMIO B I/Ia3ax
ap6ouTpoB. Takue pe3yIbTaThl MOXXHO HUBEVPOBATh B XOfie IIePEKPECTHOrO ompoca. B
M060M CITy4ae B Lie/IAX MOATOTOBKY K OIIPOCY JO/DKHO paboTaTh ellle OfHO U3 OCHOB-
HBIX IIPaBU/I — HYXKHO TOTOBUTLCA OBITH ACHBIM M ITpefienibHO kpaTkuM. He 6omee Tpex-
YeThIPEX TeM, ACHAS Le/Ib OIIPOCa, IOHMMAaHIe CBUIETENA.

4. IlogroTOBKa JOKYMEHTOB U IMTAT

Bonpoc B noHuMaHuyu HEOOXOAMMOCTM ¥ IOPsILKA MCIONIb30BaHMS B IpPOLeC-
ce TIepeKPeCTHOTO OIpPOCa JOKYMEHTOB M LIMTAT M3 MOKa3aHui cBupeTend. Hemb-
35 JOIYCTUTb CUTYALMIO, KOIZja B XOfje OIIPOCa aflBOKAT He MOXKET YeTKO 1 OBICTPO
UAeHTUUIMPOBATD U IPEIBABUTD CBUAETENI0 JOKYMEHT, KOTOPBII TaK WM MHade
¢durypupyer B orpoce, IyTaeTcs B HUTATAX VIN HEKOPPEKTHO LIUTUPYET CBUETEIA.

5. CnymaTh OTBeT BHMMATEIbHO

Ormpoc - 3TO IpeXxje BCero B3aMMOJENCTBME CO cBupeTeneM. Kak HM cTpaHHO,
MHOT/A B IIPOILiecce OIIpOca 3TO MOXKeT 3a0bIThbcA. OmHAKO, OTBEeT apxmBaxkeH. Hyx-
HO BCE€raa BHIUMATEIBHO €TI0 CJIY]J_IaTI). B TOM 4YMNC/I€ 3TO IIO3BOJIAET y;[epxq/[BaTb
KOHTpOJII) Hag CBUOETEIIEM N I[O6I/[BaTbC}I OTBeTa IMEHHO Ha IIOCTAaB/IeHHbIN BOHPOC,
eCIIu CBUJETENb ero He faeT. He cTOMUT 03BOJIATH CBUIETENIO OYKBA/IbHO IIOBTOPATDH
CBOM IIMCBbMEHHDBIC ITOKAa3aHMA NIV OTBETDI, JAHHBIEC B X0 ¢ HpHMOFO OHpOCEi. TaKoe
OpIBaeT 160, eCM CBUAETEND AeICTBUTENBHO 3a0/TyXX/JaeTCs B CyIlecTBe BOIPOCa,
}II/I6O Korjga OH YMbIH.UIeHHO YBI/IJ'[I/IBaeT OT OTBE€TA UIN CTpeMI/ITC}I paccxasaTb CBOIO
UCTOpUIO. B mepBoM ciy4yae BIIOTHE pasyMeH YTOYHAIOIINII BOIPOC, @ BO BTOPOM —
€CTb CMBICJT HpO,E[eMOHCTpI/[pOBaTb 3Ty TaKTI/[Ky CcBUaeTenAa ap6MTpaM. MHOI‘,I[a OTBET
MOXET 6bITb HAaCTOJIBbKO Ba’XHbIM, 4YTO 6YI[€T CMDBIC/ZI HA HEM U 3aKOHYUTH OHpOC.
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Kpome Tor0, He 3pst e TOBOPAT, 4TO JjaXKe IPOCTOE «/Jja» MOXKeT OBITb Pa3HBIM B 3a-
BJCUMOCTY OT TOTO, KaK OHO CKa3aHO, KAKMMM BHELITHVIMM peaKL UMM COIIPOBOXIEH
otBeT. He HY)XHO KOMMEHTUPOBATbh OTBETHI CBUJIETE/IS apOUTPaM.

Bce mn3no>keHHOe MUIIb HeOOMbIIAs TOMMKA MPAKTUYECKOTO OIBITA IPOBEAEHNS
HepPeKPEeCTHOTO OIIPOCa CBUAETENEll, KOTOPBIil y)Ke HapaboTaH B PaMKax MeXJ[yHa-
POLHOrO apbuUTpaXka 1 MpOJO/KAET PasBUBAThCSA, OIMMPAsCh HAa pas/IMyYHbIe IPABO-
Bble KY/IbTYpbl M Tpaguuun. [lepekpecTHbIN OIIpoc cBueTesNell, HapsALy C OIIPOCOM
9KCIIEPTOB, KOTOPBIIT MIMeeT CBOM OCOOEHHOCTH U He OBUI IIPEfMETOM JaHHOTO KO-
POTKOrO aHa/IN3a, OCTAeTCs ONHOI M3 CaMbIX CJIOKHBIX 1, CKOpee BCEero, HeoTbeMJe-
MBIX, IIPOLIE[yP B MCCIeI0OBAHNY IOKA3aTeIbCTB B pAMKaX yCTHOTO CITYLIAHMS B XOfie
MEXYHapOJHOTO apOUTPaXKHOTO MpoIlecca.
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CONGRRUENCE OF ICAC ARBITRAL
AWARDS WITH THE PUBLIC POLICY

Anton Sotir and Stanislav Tepliuk®

Introduction

The concept of ‘public policy’ was used to prevent the violation of the values that are
extremely important for a particular society since ancient times. At the same time, the
nature of this concept traditionally raises a lot of questions about its implementation,
circumstances where it can be applied, and the consequences of their use, due to im-
possibility of its objective definition and interpretation.

Public policy is considered as one of the most flexible, appraised legal concepts.
Its “ambiguity” generates significant discussions among scholars and when applied by
courts. At the same time, the most controversial are the questions of when exactly the
violation of the public policy may be brought, what is the discretion of the decision-
making body when applying this concept, how to determine the scope of public policy,
etc. There are no exact answers to these issues, as it varies from country to country,
from case to case, from one judge to another.

This uncertainty does not make work of the arbitrators easy, as they might care of
their awards being not annulled in the future. This also relates to the arbitration at the
International Commercial Arbitration Court at the Ukrainian Chamber of Commerce
and Industry (“ICAC”), which functions in compliance with the Law of Ukraine “On
the International Commercial Arbitration” (“ICA”), provisions of which provides for a
possibility of setting aside arbitral award based on non-conformity to the public policy
of Ukraine.

This article will address the issue on whether arbitrators of the arbitration
proceedings at ICAC should take into account the public policy and to what extent.
The necessity of such analyses is obvious: should the party obtain an award that sounds
great but at the end be set aside due to non-compliance to the public policy at the
country where it is sought to be enforced or in Ukraine, any work of the Panel may be
in vain.

Historic background of the concept of public policy

The use of valuable, moral constraints to regulate the behaviour of the parties to
private relations has been known since ancient times. Initially they were used to deny
the effect of individual agreements. For example, it is well-known that under Roman
law the contradiction between the treaty and good customs entailed its invalidity.
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Later, in the Middle Ages, they also begin to be used to deny the application of foreign
law to private relations, which in other circumstances should have been applied.

Modern scholars find traces of ideas that foreign law should not violate the general
principles of justice, and the concept of good customs in the works of a founder of the
theory of statutes, the famous Italian scientist Bartol (1314-1357)**. Other outstand-
ing scholar who contributed to the development of the idea that foreign laws should
not be applied, if their application leads to a violation of certain social values, was
known Dutch scientist Ulrich Huber (1636-1694), according to whom foreign laws
can only be recognized if they do not cause damage to the government over a certain
area. The recognition of foreign laws must be denied if their observance is disgusting
or leads to circumvention of the local laws**.

In the nineteenth century these ideas have gained further development in the
works of Friedrich Carl von Savigny, whose views became the basis for understand-
ing the concept of public policy in modern legal systems. In general, Savigny believed
that the state had no right to refuse to apply foreign law, in particular, referring to its
sovereignty, and private relations based on foreign law should be regulated by them.
However, he argued that there are certain types of rules that judges must always adhere
to, regardless of the need for the application of foreign law*®.

A significant contribution to the development of the concept of public order in the
nineteenth century was introduced by well-known Italian politician Pasquale Stanislao
Mancini (1817-1888). In particular, Mancini viewed the non-application of foreign law
not as an anomaly, but as a common phenomenon arising from the principles of private
international law**. In particular, this author believed that there are separate sets of rules
created to protect the public order, which should apply to all who are in the territory of a
particular state, regardless of the personal law of a particular person®.

The views of the scholars of this school have contributed to a significant expansion
of the scope of the exclusion of the application of foreign law, and, according to Wolf,
“intensified the danger that the courts would consider laws that differ from the rules of
the court of the country as incompatible with the public policy, and will deny them on
this basis™ .

Concept of the public policy and its application in arbitration in various
jurisdictions. France

In France, the concept of public order was regulated in the early nineteenth century
by the Civil Code, which established that: “It is forbidden to violate the laws of private
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384 Lorenzen, Ernest G., Huber’s De Conflictu Legum (1919), Yale Law School Legal Scholarship Repository.
Faculty Scholarship Series. Paper 4563. Available at: http://digitalcommons.law.yale.edu/fss_papers
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contracts that affect public policy and good customs™*®. Traditionally, it was seen as
imposing restrictions on the freedom of parties to internal private agreements, but
after some time French courts began to use it as an impediment to the application
of foreign law to private relations of an international nature®”. At the same time,
historically, French courts have been known to be “particularly far-reaching” in the
application of the concept of public policy*".

Today, in French law the concept of public order is also used as a ground for
refusal to recognize and enforce foreign judgments. In the famous Cornelissen case
French judges established that the foreign judgment must fulfils three conditions: 1) in
accordance with French law, the foreign court had jurisdiction to decide on the case
in which the decision was made; 2) the foreign judgment is in accordance with the
French procedural and material public policy; 3) a foreign judgment was pronounced
“without fraud in the choice of court™>.

Particularity of French legislation is that it establishes, at the legislative level, the
concept of international public policy. In particular, according to article 1514 of the
France Code on Civil Procedure an arbitral award may be recognized and enforced in
France, if the party relying on it can prove its existence and if it is not contrary to inter-
national public policy. Similarly, international commercial arbitration award made in
France may be annulled when it contradicts to the international public order (Article
1520).

Germany

The use of the concept of public policy is also foreseen in the modern German law.
According to article 6 of the Introductory Law to the German Civil Code (GCC): “The
provisions of the law of another country shall not apply if its application results to the
manifest incompatibility with the fundamental principles of German law. In particular,
incompatibility arises if the application of foreign law is incompatible with civil rights”*.

Although the civil or fundamental rights enshrined in the German Constitution
are considered an important part of the fundamental principles of German law’*®, they
are considered to be violated in the meaning of article of the GCC only if “there is a
significant internal link”**, that is, if the relationship is closely related to Germany.

At the same time, the German Code of Civil Procedure provides that recognition
and enforcement of a foreign judgment may be refused if the recognition results in
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“manifestly incompatible with the substantive principles of German law and, in particular,
with the fundamental rights™"’.

In the field of international commercial arbitration, the concept of public order
in Germany is used to determine the arbitrability of a dispute. In Germany the arbi-
trability has a very broad definition. According to article 1030 of the German Code
of Civil Procedure, any claim of financial nature is arbitrable. Violation of the public
order is the basis for the annulment of the arbitral award. In addition, a public policy
clause may be used to deny the recognition and enforcement of arbitral awards made
in Germany and abroad, respectively.

UK

English law recognized the concept of public policy since fourteenth century, when
it was deemed as tantamount to the justice, natural law, “the law of equity”, the Divine
Law. Already at that time, English law was a well-known concept based on the law of
reason, which “is a written in the heart of every person and tells him what to do and
what to avoid”**®. The courts of general law at the beginning of the seventeenth century,
for example, declared the wills invalid if they were “against the good of society”™ .

The first example of using the term ‘public policy’ in English law is the case Mitchel
v. Reynolds (1711). This case concerned the restrictions on trade established by the
agreement. Although the agreement on which the dispute arose was considered valid,
the judge in the decision noted, among other things, that contracts restricting trade
in general (as opposed to those that restricting it in a certain area or in relation to a
particular person) are contrary to public policy*®.

Further attempts to outline the limits of public order are characterized as lacking
precision. In the end, the prevailing view was that the content of public policy was
determined by the court. The amorphous nature of the public order and the possibility
of abuse of it for a long time are recognized by English doctrine and jurisprudence.
There are frequent calls for caution when dealing with cases with a link to public policy
violations. In this regard, the most famous is the statement by Judge Burrough: “I, for
one, protest, as my Lord has done, against arguing too strongly upon public policy; it is a
very unruly horse, and when once you get astride it you never know where it will carry
you. It may lead you from the sound law. It is never argued at all but when other points
fail 4!

The concept of public policy under English law since the twentieth century varies
depending on whether it is applied to internal relations or to the cases involving a
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foreign element*”. In particular, not every rule of domestic English law, which should
apply to certain relationships, regardless of the intentions of their participants, may
be used, if the application is subject to the foreign law. One example is an agreement,
the terms of which do not provide for consideration. In accordance with English do-
mestic law, no one can conclude a valid contract that would not include consideration.
However, the contract, which was governed by Italian law and did not provide for
consideration, was considered valid in one of the decisions*®.

Under English law, the concept of public policy can also be used to appeal an arbitral
award (Article 68 (2)(g) of the English Arbitration Act), as well as the setting aside
the recognition and enforcement of arbitral awards (Article 81 (1)(c) of the English
Arbitration Act)**. In such event, as a rule, English courts with great reluctance refuse
to recognize and enforce an arbitral award because of its contradiction to the public
policy. Appeals to public policy are usually regarded as an “extreme remedy” and are
rarely satisfied"®.

The concept of public policy in Ukraine

In Ukraine, like in other countries, the concept of public policy is used to regulate
domestic and international private relations. Within internal relations it is used as the
basis of invalidity of the transaction (Article 228 of the Civil Code of Ukraine). In
international relations — as an obstacle to the application of the law of a foreign state
(Article 12 of the Law of Ukraine “On Private International Law”). Civil Procedural
Code of Ukraine suggests that the legislator intended to use the concept of public
policy in order to formulate one of the grounds for refusal to recognize and enforce
foreign decisions and arbitral awards. Article 36 (1) (2) of the ICA explicitly states that
the contradiction between the decision of international commercial arbitration and
the public policy of Ukraine is a ground for refusal of its recognition and enforcement.

At the legislative level, the concept of violation of public policy is defined only for
the regulation of internal relations. The scope of the concept of public policy to use it
as a barrier against the use of foreign law in international private relations as a basis
for refusal to recognize and enforce foreign decisions and arbitral awards at the leg-
islative level in Ukraine is not defined. In this regard, the doctrinal and judicial ap-
proaches to the understanding of the public policy and the mechanism for its employ-
ment in international private relations, in relation to the settlement of the dispute by
international commercial arbitration and the recognition and enforcement of foreign
arbitration awards are of particular importance.

With regard to understanding the use of public policy as a limiting factor for the
application of foreign law, particular attention deserves the position of professor Vasyl
Kisil, who notes that “the public policy [...] is only a separate and very exceptional case
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of the impossibility of a rule of foreign law that requires careful justification™ and that
“when deciding on the need to use the mechanism of public policy, the court should proceed
not based on contradictions of foreign provisions with principles of the Ukrainian public
policy, but on the fact that it is impossible for our legal system to accept or recognize the
consequences of the application of foreign law”.

The mechanism for using the public policy as a restriction in the application of the
conflict of laws is similarly defined by E.D. Boyarsky, who states that “the public policy
in private international law is an exclusive and extraordinary means of restricting the
application of conflict of laws™"".

Definition of the public policy as grounds for refusal to recognize and enforce
foreign judgments is contained in paragraph 12 (8) of the Resolution of the Plenum
of the Supreme Court of Ukraine*®. This definition contains an inexhaustible list of
principles that form a public policy of Ukraine.

However, due to the fact that this Resolution was adopted before the entry into force
of the current Civil Procedural Code of Ukraine, the Plenum of the High Specialized
Court of Ukraine for the consideration of civil and criminal cases has made analyses of
the judicial practice regarding the cases on challenges of awards of international com-
mercial arbitration and on the recognition and enforcement of foreign decisions and
arbitral awards. The result of such analyses was the informational letter of the High
Specialized Court of Ukraine™®.

It is noteworthy that, although this document concerns the challenges and
recognition of arbitral awards, when dealing with the ‘public policy’ the High Specialized
Court of Ukraine for unknown reason refers to the Law “On Private International
Law”, which although contains a warning about public policy, its purpose in this case
is to make it impossible to apply foreign law in certain cases, but not to regulate the
recognition and enforcement of arbitral awards. Another surprise is the statement that
“the main task of the public policy in international law is to resolve the conflicts of laws
in different jurisdictions”.

The above evidences that in the judicial practice of Ukraine any proper and correct
understanding about the concept of public policy as the basis for refusal to recognize
and enforce foreign arbitral awards is absent.
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It is worth noting the article of M.M. Malskyy*", who rightly emphasizes the
distinction between ‘internal, ‘international’ and transnational public policy.
In addition, by interpreting paragraphs 7 and 8 of par. 2 of article 396 of the Civil
Procedural Code of Ukraine, according to which “the petition to the issue a permit
for the enforcement of a decision of a foreign court (including international commercial
arbitration) may be refused if the execution of the decision would pose a threat to the
interests of Ukraine and in other cases, provided by the laws of Ukraine”, the author notes
that this article “is partly about public policy”. It is difficult to disagree. It means that the
law that governs the recognition and enforcement of arbitral awards in Ukraine does
not fully reflect the concept of public policy, granting wide discretion to the courts
with the wording “interests of Ukraine”, which also include the public policy.

The above shows that in Ukraine doctrinal views on the understanding of public
policy, as well as the jurisprudence on its use are still developing.

Awareness of the public policy by the ICAC arbitrators

As it appears from the above, the concept of public policy is “uncatchable”. It varies
from country to country and there is no (and could not be) a uniform and universe
definition of this concept. However, lack of compliance to it means the arbitral award
may be annulled at the seat of arbitration or, on a later stage, when party will be trying
to recognise and enforce the relevant award in foreign jurisdiction. Therefore, the sub-
sequent question arises: whether the arbitrators, when issuing the decision and draft-
ing the final award, should take into account the concept of public policy?

Itisan implied obligation of any arbitrator to be sure his/her award does not violate any
applicable provisions law, including lex arbitri. Otherwise, the work of such arbitrators
may be wasted by simple recourse of any party to the courts for setting aside such award.
It is also expected from diligent arbitrators, although not directly obliged by the law or
the arbitration rules, that they may think of their product being enforceable in the future.

Enforceability of the award also means its compliance to all requirements under
the New York Convention, including the provision on the public policy of the coun-
try where award is sought to be enforced. Therefore, any ICAC arbitral award may
be challenged at least twice: in Ukraine and in the country where the losing party is
residing or has its assets (unless it is also Ukraine). It may also be a situation when
the award will be enforced in more than one country, depending on various circum-
stances. Does this mean the arbitral tribunal shall think not only of the public policy
in Ukraine, but of other “hypothetical” countries? Should it ask the winning party in
advance what country the award must suit for?

There might also be a situation when compliance with the public policy may
require the change of the substance of the award, granting or denying certain requests.
For example, in few countries awarding interest is prohibited at all, mostly because of
religious beliefs*'!. It means any arbitral award that contains the obligation of the party
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to pay interest will likely be not enforceable based on public policy restrictions. Does
this mean the arbitrators should avoid awarding interest at all, as there is a chance the
award will be sought to be enforced in such country, or this applies only to the case
when one of the parties is domiciling at such country?

In the light of the above, it is quite difficult to draw a distinctive line between the
taking a decision itself and attempt to make it enforceable universally.

In the authors’ opinion, although such award might lack practical implementation
in some countries, the crucial is whether it complies with the public policy under lex
arbitri and substantive law applicable to the relevant contract or dispute. If either of
these laws imposes restrictions that might be violated by the nature of the arbitral
award or some of its findings, it means the award may contradict to the public policy
ab initio, or we may call it “initial unenforceability”. This is particularly true when we
speak about ‘transnational public policy, which is known and understandable for all
arbitrators and should be taken into account during every arbitration proceedings.

However, the situation is different when the arbitral award, due to particularities
of some jurisdiction or imperfection of its legal system, may be challenged when
requested to be enforced on the basis of article V(2)(b) of the New York Convention.
In such situation, in our opinion, the effect of “conditional unenforceability” should not
hinder the panel to take the decision it deems correct and fair, irrespective of possible
unforeseen obstacles the party might be faced with in the future.

Interestingly, there might be a situation when ICAC award, not complying with
the public policy of Ukraine, may be easily enforceable at other countries. Although
the scope of this paper does not cover the topic of the enforceability of the awards that
were set aside, is does not mean the ICAC arbitrators should not pay due attention and
diligence to the issue of congruence to public policy at the seat of arbitration.

Any solution?

There is also the issue of practical implementation: how the compliance of the
arbitral award to the public policy is realised in life? In ideal case scenario is when the
panel will consist of the arbitrator practicing in the jurisdiction of lex arbitri, and other
lawyer being an expert of the law applicable to the merits. But what if the scenario is
not ideal? Should the panel involve the experts of law to be sure the award will not be
set aside or be enforceable, but, at the same time, increasing the costs of arbitration?

The first that comes in mind, and probably the most reasonable solution, is the
control of the awards by the arbitral institution itself. At least such control may be
provided in terms of the law of the seat of arbitration, i.e. public policy of Ukraine.
Number of arbitral awards being set aside makes a statistics to the arbitral institution.
More - negative. Hence arbitral institutions are interested in their awards being
unsuccessfully challenged and enforceable in many jurisdictions. At the end, such
practice is not new for the world of international arbitration.

As it is well-known, ICC Rules of Arbitration for a long time provides with a
mandatory step for any award to be scrutinised by the ICC. Article 34 of the current
edition of the rules (2017) states that “Before signing any award, the arbitral tribunal
shall submit it in draft form to the Court. The Court may lay down modifications as to
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the form of the award and, without affecting the arbitral tribunal’s liberty of decision,
may also draw its attention to points of substance™*'.

It seems the formal inclusion of this requirement into the ICAC Arbitration rules
may help the panels to ensure that the awards are not in blatant or manifest contra-
diction to the public policy of Ukraine, which is always difficult to understand and
identify due to the lack of solid and uniform approach.

Conclusions

The concept of public policy as a legal institution has a long history. Historically, it
was initially used to restrict the freedom of parties to purely internal agreements of a
private nature. In particular, its violation led to the invalidity of such contracts. Over
time, the scope of the use of the public policy has expanded. Today it can be used not
only to declare a transaction invalid, but also as a barrier against the use of foreign
law as the basis for the annulment of an arbitral award and as a ground for refusal to
recognize and enforce a foreign decision or arbitral award, as well as in some other
cases. At the same time, the approach to the possibility of using the public policy varies
depending on whether it is internal or international.

Arbitrators acting under the rules of the ICAC have difficult task ensuring their
award is complying with all mandatory requirements, provisions of the chosen by the
parties applicable law and, at the same, making any of such award enforceable. Due
to the lack of uniform definition of the “public policy” the award may be faced with
the problem of its unenforceability, which one may distinct of two types: “initial” and
“conditional”. In any event, the arbitral institution may take proactive steps in order
to be sure no violation of the public policy is occurring, at minimum at the seat of
arbitration.
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MMMJIEMEHTALUMA NPUHUMNOB UHKBU3MLMOHHOIO NMPOLIECCA
APBUTPAMEM KAK MEXAHU3M COKPALLEHUA
EFO CPOKOB U CTOMMOCTH

Anekcanop Xpanyykui*

Tema onTrMM3anmy CpOKOB U CTOMMOCTY IPOBEJEHNA apOUTpPaKHOTO pasdupa-
TE/IbCTBA yXKe HECKOJIbKO JIeT ABJAETCA aKTYaabHOI B apOMTPaKHOM COOOIIeCTBe.
JlaHHasA aKTya/JbHOCTb NPOAVKTOBaHA B IIEPBYI0 OYepefb OM3HeC-cOOOIeCTBOM,
KOTOpOe KPUTMKYeT apOUTpaXk 3a JOPOTOBU3HY M JIMTENbHOCTDb Ipolecca. B He-
6onbIINMX apOUTPAXHBIX CIOPaX apOUTpPa’kKHbIE PAcXOAbI MOPON JOCTUTAIOT CYMM
PaBHBIX TIOJIOBMHE IieHBI 1cKa. [IoTpe6HOCTD B oNTMMM3anyy apOUTpPaskHOTO pas-
OupaTenbCcTBa NpKBeNa K MOABICHNIO PAa3INYHBIX IPOLEAYP, KOTOPble HallpaBIeHbI
Ha IpoBefieHMe apOouTpaka OBICTPO M ¢ MeHbIIMMU 3aTpatamu. K Takum mporueny-
PaM OTHOCAT, KaK ITPaBMUJIO0, YCKOPEHHYIO ITPOLeyPy pa3pellieHNs CIopa, IpefycMo-
TPEHHYIO MHCTUTYIMIOHATIbHBIMI PerlaMeHTaMy, BO3MOXKHOCTb Ha3HAYUTh YPe3BbI-
YajfHOTO apOUTpa, OH/IAIH apOUTpaxk U Ap. BMecTe ¢ TeM, OIBIT ITOKa3bIBAET, YTO HA
IpaKTHKe BO BpeMsA COCTaBJIEHNA apOUTPa)KHOTO COITIAIIEHNA CIOYKHO TOYHO TIpesi-
yraZiaTh C pa3yMHOIl BEPOSATHOCTBIO XapaKTep CIOpa, a TaKKe Ipollefypy, KoTopas
Jydllle BCEro MOMOMAeT /A JAHHOTO cnopa. Takke MOTYT BO3HMKATb Pa3HOITIACKUSA
OTHOCHUTE/IbHO VHTepIpeTallyy VU TPYMeHeHN YCKOPEHHBIX NpolieAyp. B manHoi
CBSA3M BKJ/IIOYAThb TaKye IPOIeyphl CIefyeT OCTOPOXKHO.

Cy1iecTByeT TakxKe ¥ APYTO¥ CIIOCOO YCKOPUTD CTaHAAPTHYIO TIPOLeypy paspe-
IIeHNA CIIOPOB — HAaJe/MUTh apOUTPOB aKTUBHOI POJIBIO IO IPOBEJEHNIO IIpoIiecca I
HO/TyYEeHUIO JJ0Ka3aTebCTB.

HecmoTps Ha MHOrOOOpasue MpaBOBBIX CUCTEM, X MOXXHO CBECTH K IIOC/IE0-
BaTe/lAM MO0 KOHTMHEHTA/IbHOI, mnbo obmiell cucTeMbl mpasa. [ln1d onmcaHua
cyfe6HOTO Ipoljecca B YKa3aHHBIX CMCTEMAX IpaBa MCIONb3YIOTCA TEPMUHBI «J[0-
3HaBaTeNbHBIN» WV «MHKBU3UI[MOHHBII» U «COCTA3ATeNbHBII». OTHUM 13 OCHOB-
HBIX pasNnMuuil B JJaHHBIX Ipolieccax SABIAETCA BOBIEYEHHOCTb CY[bU B IIpoOIiecc
cype6HOTO pasbuparenbcTBa. B 4acTHOCTH, B JO3HABaTEIbHOM IIpoliecce CYJ aK-
TUBHO BOBJIEUEH B pacciefjoBaHue GakToB fena. B cocTAsaTebHOM Ipolecce Cy-
fibsA, HAIIPOTVB, B OCHOBHOM BBICTYIIAeT KaK O€CIIPUCTPACTHBIN MOZIEPATOP MEX/Y
UICTIIOM U OTBETYMKOM.

Kak mpaBmino, 6OMBIIMHCTBO 3aKOHOB B 00TacTM MeEXJYHApPOJHOTO KOMMep-
4eCcKOro apomuTpaxka ¥ apOUTpaXkHble perlaMeHThbl TOTbKO B CaMbIX OOLIMX YepTax
perynmupyot (1mbo coBceM He PeTyIMPYIOT) BOIPOCH O MOPAAKe BeleHNUA MpoIiec-
ca U MONy4YeHUs JOKa3aTelbCTB, IPEJOCTaB/Ad CTOPOHAM MIPaBO CAMOCTOATETbHO
JIOTOBOPUTBCA. B cydyae ecim CTOPOHBI 3TOrO He CHeNaloT, apOUTp MMeeT IOTHOe
IIpaBO OIpefie/INTh NpaBuIa BefleHNA Imporecca. Kakyo Mozmenb BbibepeT apourp,
3aBUCUT OT HECKONbKMX (PAKTOPOB, HANpMMep, IOJIOKEHMII COOTBETCTBYIOIIETO
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apOUTPaXHOTO perlaMeHTa M IMPaKTUKM caMoro apburpa. CaenyeT OTMETUTb, YTO
B HEKOTOPBIX C/Iy4asx MpefyrafiaTh KaKylo IMEHHO MOJe/Ib BbIOepeT apOuTp sBIIA-
eTCsl 3aTPYAHUTEIbHBIM, B CBSI3Y C YeM HEKOTOPble MOMEHTBI apOUTPaXKHOTO pas-
OupaTenbcTBa MPOOTEMAaTUYIHO 3apaHee IpefcKasaTb. MHOroe 3aBUCUT U OT TOTO,
B KaKOJ1 CMCTeMe IIpaBa IPAKTUKyeT TaKol apOUTp. B HacToAmMII MOMEHT Takxe
He CYILeCTBYeT IIPAaBII, PEI/IAMEHTOB, MHCTPYKIMIL, KOTOpbIe Obl BK/IIOYA/IN B ce0s
yKasaHus apOUTpaM o IMOBOAY BefieHus apOuTpakHoro nporecca. CyliecTByromye
MHCTPYKLUY, PYKOBOAAIINE YKa3aHMsA He B IIOHON Mepe OTBEYAl0T TPeOOBaHNUAM,
IpebAB/IAEMBIM apOUTPAXKHBIM COOOIECTBOM.

CocraButenu IIpaBun MeXayHapogHOI accoumanuy OPUCTOB IO HOTyde-
HUIO J0Ka3aTeIbCTB B MeXAYHapogHoM apbutpaxe («IIpaBuma MAIO») craBu-
NN 1Ie/IbI0 NIPEONOIeTh PaspblB MEXY TPAaAMUMAMM JOKa3bIBaHMUA B CHCTEMax
o6111ero npaBa ¥ KOHTMHEHTAJIBHOTO IpaBa. YacTo roBopsAT 0 ToM, uto [IpaBuia
MAIO oxasajuch yCIeIHbBIMY B Pa3BUTHUM MIPAKTUIECKUX CTAH/JAPTOB B MEX/Y-
HAapOJHOM KOMMepPUeCKOM apOuTpaxe, 1o KpaiiHeil Mepe, B OTHOLIIEHUN pa3bupa-
TEJIbCTB C YYaCTIE€M CTOPOH C PasHBIMIU NPABOBBIMU TPAJULUAMU U 3HAYUTENIb-
HOJI CYMMO1 CIIopa.

OpHako, ¢ TOYKM 3peHMsA KOHTMHeHTanbHOro npasa IIpasmma MAIO Bcé ke
OmbKe K TpaguuysaM oOIero Ipapa, TaK KaK OHU CIEAYIOT B OO/IbIIeli CTeIeHN CO-
CTA3aTeIbHOMY IHOJIXOly C PAacKpBITHEM HOKYMEHTOB, CBUjeTe/sIMU (aKTa, Ha3Ha-
JaeMBIMI CTOPOHAMM 9KCIIePTaMI, IEPEKPECTHBIM IONIPOCOM CBUjeTeneil. [laHHbIe
IpoliecCyabHble 0COOEHHOCTY TPEOYIOT JOCTATOYHO OOJBIINX PACXOHOB Ha apOu-
Tpa)XXHOE Pa3bUpaTeIbCTBO, IIPY 3TOM UX 3P PEKTUBHOCTD U HEOOXOMMOCTD NHOT/A
OCTaeTcs MOoJ BompocoM. bojee Toro, MHOTrMe M3 3TUX OCOOEHHOCTEN HEM3BECTHBI
VU B JO/DKHONM Mepe He VCIIONb3YITCA B CTPaHaX ¢ KOHTMHEHTAIbHO CUCTEMOIL
IpaBa. YBelu4uuBas 3aTpaThl ¥ BpeMs apOUTPa>KHOTO pa3bupaTe/IbcTBa, TaKue CIIo-
COOBI IOKA3bIBAHNSA He IpYeM/IeMbI /I MajIbIX U CPeHUX apOUTPa>KHBIX pasbupa-
Te/NbCTB. TakM 06pa3oM, MeXaHM3MBI, IIPeYCMOTPEHHbIE CUCTEMOII 06Iero npasa
XOPpOIIN JI1 KPYIHBIX U CTIOKHBIX CIIOPOB, Ifie TpeOyeTcsl YAeIuTb MHOTO BpeMeH!
paboTe co CBUJETENAMY, SKCIIEPTHBIM ITOKA3aHVAMMI I T.IL.

I[IpencraBrsieTcs e, YTO UMIIEMEHTALVIS IPMHIVIIOB MHKBUSUIVIOHHON MOJIE/N
nporecca OyeT croco6CTBOBATH MOBBILIEHNIO 9 PEKTUBHOCTY B MEXIYHAPOTHOM
apOuTpaxke, CHIDKEHMIO PACXOJ0B Ha apOUTPax, YTO TaKxe OyfeT cocoO6CTBOBATh
paspelIeHNIo Ma/IbIX ¥ CPEHMX CIIOPOB IIOCPEACTBOM apOUTpaxa, Ifie IpUMeHeHue
[TpaBun MAIO 6b110 6bI HEIPOIOPIMOHATBHO JOPOrOCTOAIMM. Porib apbuTpa Kak
aKTVMBHOTO Y4aCTHMKA apOUTPaKHOTO IIPOIIecca, a TaKXKe pOjIb CTOPOH, HAaIlPaBJIeH-
Hasl Ha COTPYAHUYECTBO C apOUTPOM, Oy/ieT CllocoO6CTBOBATh CTOPOHAM B OBICTPOM U
Ka4yeCTBEHHOM yperyIMpOBaHNY BO3HUKIIETO CIOPa.

B HacTosmee BpeMs yxe Be€Tcs pa3paboTKa IpaBuil, B OCHOBY KOTOPBIX IIOJIO-
JKeHa VHKBU3UIMOHHAS MOJE/b [OKA3bIBAaHNUA B MEX[YHAPOJLHOM KOMMEpPYECKOM
apburpaxe. JJaHHbBIe IpaBWIa MOAy4mnu pabodee HasBaHMe IIpaskckue IpaBuiIa.
OcHoBHble TpUHIUIBI [TpaXXKCKUX HMPaBUI MOXXHO CHOPMYINPOBATH CIEAYIOLINM
obpasom.
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O0643aHHOCTD COCTaBa ApOUTPaKa YCTAHOBUTD (PAKTHI

B Hacrosimee Bpems, y cocTaBa apOuUTpaxka, KaK IPaBUIO, €CThb IIPaBO, a He
0053aHHOCNb, YCTAHOBUTDb 00CTOATENbCTBA JIefIa, B TOM YNCIIe, HAIIpUMep, Ha3HAYUTh
9KCIIEPTU3Y IO OIpefie/IeHHBIM BOIPOCaM. BOMBIINMHCTBO apOUTPaXKHBIX perIaMeH-
TOB He PeryayupyeT BOIPOCHI IPeJOCTaBAeHNA TOKYMEHTOB, JOIPOCAa CBUAETENeN,
BO3MO>XHOCTD ITPeJOCTAB/ICHN MMCbMEHHBIX CBUJETeTbCKIX IIOKa3aHMIL.

VIHKBM3MI[MOHHAsA MOJENb IOApasyMeBaeT, YTO COCTaB CyHa 00sA3aH yCTaHaB-
JIMBaTb 0OCTOATENBCTBA fie/ia. B 9TUX IIe/IAX OH MOXeT M3JaBaTb 110 CBOEMY yYCMO-
TPEHNUIO PACHOpPsDKEHMs, MONpAlINBaTh CBUJETeNell M SKCIEepPTOB, 3aIlpalllBaTh
HeoOXOVIMbIE JJOKYMEHTHI.

AKTHBHasA po/Ib COCTaBa apOUTParka 10 BeleHNI0 pa30uparenbCcTBa

[TpusHasas, yto IlpaBuna MAIO npeparaioT crpaBeiMBbLil IpoLece Iomyde-
HISI I0Ka3aTe/IbCTB, HEOOXOAMMO OTMETUTH Crefyloliee. IIporecc, mpeIoKeHHbIi
[TpaBunamu MAIO He sB/sieTcst OBICTPBIM U 9P PEeKTUBHBIM BBULY TOTO, YTO HE YCTa-
HaB/IMBaeT aKTUBHOI PO/ CyZia B ONIpefie/IeHNN TIPOLieIypbl apOUTPasKHOTO pa3om-
parenbcTBa. Kak mpaBumio, peraMeHThl apOMTPaXKHBIX MHCTUTYTOB He COEp>KaT
HOJIOKEHMs 00513bi6at0ujiie COCTAB apOUTpaXka BBIOUPATh IPOLEAYPY BefieHNs apOu-
TPa>KHOTO IPOIjecca C y4eTOM COITIAIIEHN CTOPOH.

Hapany ¢ 06513aHHOCTBIO cOCTaBa apOUTpaXka 110 YCTAaHOBJIEHMIO (aKTOB U OIIpe-
Jile/IEHMIO TIpaBa, COCTaB apOMTpaka JODKEH UTPaTh aKTUBHYIO PO/Ib B BeNEeHUNU
pasbuparenbCTBa, YTO JO/DKHO BBIPAXXAThCs, HAIIPYMep, B IPOBEIEHN OPTraHU3al-
OHHOTO COBEIJAHNA CO CTOPOHAMU (IIOCPECTBOM Tee)OHHOII CBA3M, BULCOKOHpe-
PEHIIVM VIU MHBIMY CPefCTBaMM KOMMYHUKAIVMM) JJIS1 TOTO, YTOOBI 0OCYAUTD IPO-
IlecCya/bHbIN ITpadyK U HeICTBIS, KOTOPBIE JO/DKHBI OBITh IIPEAIIPUHATHL.

13 14 npenBapuTeIbHO MICCTIEOBAaHHBIX PEIIAMEHTOB apOUTPaXKHBIX MHCTUTYTOB
TorbKo pernameHT MAC MTII cofepXUT MOMOXKEHNS O TOM, 9YTO COCTAaB apOouTpaxa
IIOC/Ie KOHCY/IbTALlMY CO CTOPOHAMY MOXKET IPUHATD OIpefie/IeHHble IPOLecCyab-
Hble MepBbl, KaKiie OCUNTAeT HOXOAAIINMY, IIPM YCIIOBUY, YTO OHY He IIPOTUBOPE-
9aT TI060MY COIIAIIEHIIO CTOPOH.

[Ipepnonaraercs, 4To COCTaB apOMTpaka MOXKET CBOOOTHO [EMUTBCA CBOUM
MHEHJEeM CO CTOPOHAMU B OTHOLIEHUM UCTPeOYeMOro CTOPOHAMU CPENCTBA IPaBO-
BOJI 3aIIMTBI, BOIIPOCOB, IIOJJIEXKAIINX Pa3pelLIeHII0, BECOMOCTY ¥ OTHOCUMOCTH JI0-
Ka3aTeJIbCTB, IIPeJICTAB/IEHHBIX CTOPOHAMI W/IX KOTOPBIE OV YT IIOJTyYeHBI B IIPOLIeC-
ce pasbupaTenbcTBa. Takoe MHEHMe COCTaBa apOuUTpaxka He OyJeT pacCMaTpUBaTbCs
KaK IPefiB3ATOCTb WIN MPUCTPACTHOCTh COCTaBa apOUTpaka I He MOXKET caMo II0
cebe IIpUBECTY K OTBOAY apOUTPOB.

Takke, OONBIIMHCTBO apOUTPAXKHBIX PEITIAMEHTOB He 3aTParuBaloT BOIPOCHI
ponu coctaBa apOuTpaka B (pOpMUPOBAaHUM HPOLEAYPBl ¥ COCTABIEHMS aKTa O
nonHoMounAx. OJHAKO, COCTaBlIeHMe apOMTpaMI aKTa, OIpeMe/AIIero MOMTHO-
MOYMSA COCTaBa Cyfia ¥ KPYT BOIIPOCOB, HMOMJIEKAILINX PACCMOTPEHMIO B XOfe pas-
OupaTenbCcTBa, B TOM YMC/Ie BBICKA3bIBaHVe apOMTpaMu IpefBapUTEIbHO OLeHKI
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Tpe6OBaHNMIL, TO3BOJIAET CYAUTD O IIOATOTOBIEHHOCTI apOUTPa K Jle/Ty yKe Ha CaMbIX
IePBBIX 9TAllaX apOUTPAXKHOTO pasdupaTeIbCTRa.

IIpropuTeT JOKyMeHTATbHbIX JOKA3aTeIbCTB

JlorkHa OBITH IpPe3yMILUsA TOTO, YTO apOUTpaKHOE pasObMpaTenbCTBO TOJDK-
HO IIPOBOAUTHCS TONBKO Ha OCHOBE JOKYMEHTOB B TOJl CTEIEHN, HACKOJIBKO 3TO
paspelIeHo MpUMeHNMBIM ITpaBoM. OHAKO, COCTaB apOUTpaka HO/KEH ObITh Hajie-
JIeH IIVPOKVMY OTHOMOYMAMM Pa3peliaTh MM OTKa3bIBaTh B OIIPOCE CBUAETEEN
TI0 CIIOPHBIM BOIIPOCAM.

OrpannyeHue 1o UCTPeGOBAHNIO JOKYMEHTOB

[To obmemy mpaBuiIy, He ABIAETCA NOIYCTUMBIM UCTpeOOBaHMe TOKYMEHTOB, B
BUAy TOTO, UYTO KaXKJass CTOpOHA HECET CBOE 6p€MH OOKa3bIBaHIIA. He ctout BMme-
HSTD B 005I3aHHOCTb CTOPOHE PACKPBITIE LPYTOil CTOPOHE BCEX [JOKA3ATENbCTB, IMe-
IOLVIX OTHOIIeHVe K meny. OfHAKO, CTOPOHA MOXKET 3asIBUTh XOJATANICTBO COCTABY
apbuTtpaka 06 ncTpe6OBaHNN KOHKPETHOTO U HA/IIEXAIINM 00pa3oM nueHTrduim-
POBAaHHOTO JOKyMeHTA (-0B), KOTOPBIII OTHOCUTCS K JIE/TY U SIB/IAETCA CYILIeCTBEHHBIM
JUIs1 paspelIeHyst OIIpeie/IeHHOTO BOIIPOCa, ¥ KOTOPBII CTOPOHA He MOXKET IOy INTh
CaMOCTOSITE/IHHO.

OrpaHuyeHVe B OTHOLIEHUM cBUfeTerIell (PaKTa Y MCHONb30BaHNe IKCIIEPTOB,
Ha3HaYeHHBIX COCTAaBOM apOuTpaxa

CocraB apbuTpaka H0/DKeH 00/1agaTh MIMPOKUMI TOTHOMOYUSIMU TI0 PELIEHII0
BOIIPOCOB OTHOCUTETBHO HEOOXOAMMOCTHI MPELOCTAB/IEHNsI OIpe/e/IeHHbIX CBUJIE-
TENbCKUX MOKA3aHMUIA, a Takke GOPMbI UX MpeAcTaBleHns. Y cocTaBa apburpaxka
IO/DKHBI OBITH HIMPOKIIE TIOMTHOMOYMSI 10 Ha3HAYEHMIO SKCIIEPTU3DI I C ITOI L[e/IbI0
Ha3HAYNUTD 9KCIEpPTa cOCTaBa apburpaxa. IIpu 9TOM cocTaB CyAa HO/DKEH B3aMMO-
[eVICTBOBATH CO CTOPOHAMM IIO OIIPEMIE/IEHNIO U Pa3pelleHNI0 BOIPOCOB, MOMIIeXa-
[MX MICCIE[IOBAHMIO 9KCIIEPTOM, TPeOOBAHMIT K 9KCIIEPTaM, TOTEHIIMATbHBIX KaH/U-
HATyp U T.1.

006513aHHOCTD cOCTaBa apOUTPaka IOMOTaTh CTOPOHAM B JOCTV>KEHNN
MUPOBOTO COITTAIIEHS

Opnoit 13 ¢yHKuUMit apbutpa sBIsAeTcs ObIcTpoe U 3¢ (deKTUBHOe paspelle-
HJ€ BO3SHMKIIETO CIIOpa, B TOM 4MCIE, HYTeM COI[ef/'ICTBI/IH CTOpOHaM B 3aK/IIOYE€HUN
MUPOBOTO COIJTallIEHNA. HPI/IHI/IMaH 9TO BO BHUMaHNE, HE JOJDKHO pacCMaTpuUBaTbCA
HEHAJIeKAINM CTPEeM/IEHNE COCTaBa apOuTpaka B M3/IOKEHUN [IPeBAPUTETbHBIX
COOOpaKeHNI B OTHOIIEHNY COOTBETCTBYIOINX JIe/l CTOPOH, IIPY YC/IOBUM, YTO 06e
CTOPOHBI BBIPA3WIN Ha 9TO CBOE COITIACHe.

HpennaraeMme Hpa>1<c1<1/1e IIpaBuiIa MOI‘YT 6I)ITI) IIPMMEHEHDI /11 BOCIIO/IHEHU A
Ipo6eIoB B PeryIMPOBaHNN apOUTPAXKHOTO MpoLiecca U MOPs/fKa IPefOoCTaBIeHs
JI0Ka3aTe/lbCTB IIyTeM yKa3aHNs Ha IpyuMeHeHMe [TpakKCKUX MpaBulI B apOUTpax-
HOM COIVIALIIEHNUY; IO COTTIAIIEHNI0 CTOPOH MpK obpaleHnn B apObuTpax nmmdo mpu
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COCTaBJICHNY aKTa O TIOJTHOMOYMSAX; COCTaBOM apOuTpaxka 1o cOOCTBEHHON MHMIMA-
TIBE II0C/Ie KOHCY/IbTALlMII CO CTOPOHAMY; ITyTeM BK/TIOUEeHNs cChUIKY Ha [Tpajkckue
IpaBuIa B apOUTPaKHBI per/laMeHT apOUTPaKHOTO MHCTUTYTa (MeTOAudYecKue
peKOMeHjaIun).

Takum 06pasoM, MMIUIeMeHTalUMs IPUHIUIIOB WHKBUSULMOHHOTO IIpOIecca
apbuTpakeM IOMOXeT M30eXaTb HEHYXXHBIX IPOLECCYalbHBIX 3aJepXeK, Oymer
CrIoco6CTBOBATb OOJIbLIEN MPECKa3yeMOCTI IPOLeAypbl apOUTPasKHOTO pa3bupa-
Te/IbCTBA, 9 (PEKTUBHOCTI 1 IPUEMIEMOCTH apOUTpaxka [/Is paspelieHNsI MEeTKUX U
CPeIHUX CIIOPOB.
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TONKOBAHUE KOHTPAKTOB:
MATEPUAJIbHO-NMPABOBDbIE U NMPOLIECCYAJIbHbIE ACMEKTbI

HOnusa Yepnoix**

IIpn paccMOTpeHMU Hel B MEXAYHapOZHOM apOMUTpake HEPeaKO BO3HMKAET
HeOoOXOAVIMOCTD TOJIKOBAHMA TeX VWIM MHBIX IIOJIOKeHUII KOHTpakTa. HecMoTps Ha
TO, YTO TOJKOBaHNE KOHTPAKTa, HECOMHEHHO, SBJIAETCS BOIPOCOM, OTHOCAMIMMCH
K CyIIeCTBY CIOpa, OHO 3aTparuBaeT U MHOTMe IpolleccyalbHble acleKThl. TecHO
CBA3aHBI C TOJIKOBAHMEM BOIIPOCHI OpeMeHU JOKa3bIBaH, OPTaHN3aIM OACHEeHNI
CTOPOH, MONYCTMMOCTU NOKa3aTe/lbCTB, MPUHATUA BO BHMMAaHME CBUJIETETbCKUX
NOKA3aHUI, JOMYCTUMOCTY ¥ OILIEHKM SKCIIEPTHBIX 3aK/IIOUeHMiI 110 BOIPOCaM
CoJlep>)KaHNA MHOCTPAHHOTO NpaBa U T.II.

B yxpamHckoil IOpuaMYecKoil uTepaType BOIPOC TOIKOBAHMA KOHTPAaK-
Ta B KOHTEKCTe MEXIYHAapOZHOrO apOMTpa’ka He MCClefoBaH. B fmaHHON crarbe
paccMaTpUBalOTCA HEKOTOPbIe BOIIPOCHI 3HAYEHM MaTepuaaTbHOTO ¥ MpollecCcyab-
HOTO IIpaBa B TOIKOBAaHMM KOHTPAKTa B MEX/[YHAPOIHOM apbuTpaxe.

Kakoe npaBo npumennmo?

HopMbl MeX/[yHapOZHOTO YacTHOTO IIpaBa ONpPefe/AloT KaK MPMMEHNMOe MaTe-
puanbHOE IPaBO K KOHTPAKTY,'"” Tak n 00beM ero npumeHeHus. CoracHo craTbe
33 3akoHa Ykpamubl «O MeX/[yHapOJHOM YacTHOM IIpaBe» TOJIKOBaHMe CHENKM, a
TaK)Ke BOIIPOCHI ee JeiCTBUTENbHOCTY ¥ IIPaBOBbIe IOCTEACTBUS HERENCTBUTENb-
HOCTY PEryIMPYIOTCS MPYMEHMMBIM K KOHTPAKTy IpaBoM. IlogoOHbIe monoskeHus
IEeVICTBYIOT U B APYTUX FOPUCAUKIMAX.

HackonbKo pa3inyHo paBo roCyAapCTB B PEryIPOBAHIY BOIIPOCOB TOJTKOBAHMS
KOHTPaKTa MOTIYT HpPOWIIIOCTPUPOBATb CIOKHOCTY, BO3HMKINVE B IIpoliecce

414 1Omusa Cepreesna YepHsix - npemofaBarens Yuusepcurtera Ocmo (Hopserns), ap6utp MKAC mpn TIIIT
Ykpannsl, coBerank IOK “Arbitrade”.

415 Ompepenenne ap6uTpaMyt MPYMEHNMOTO NpaBa MPU OTCYTCTBMM BBIGOpPA CTOPOHAMIM, IOFYMHEHO apOu-
TPaKHBIM IIPABU/IAM 1 3aKOHY MecTa apourpaxa. Crarbsa 14 Ap6urpaxusiit permavenT MKAC npu TTIIT Ykpanust
COMIEP>KUT HOPMY, IOR00HYI0 €T.33 ApbutpaxkHoro pernamerta JOHCUTPAJI 1976 ropa, ycTaHAaBIMBAIOLIYIO, YTO
IIpY OTCYTCTBUM BBIOOPA CTOPOH, MIPYMEHEHMIO TIOJJIOKUT IIPABO ONPEe/IeHHOE B COOTBETCTBUM C KOTIM3MOHHDI-
MM HOPMaM¥, KOTOPbIe apOUTpPaXk COUTET IPUMEHMMBIMIL. JTaHHbII OJXO/ AB/IACTCA IIPUMEPOM TaK Ha3bIBAEMOTO
«HETIPSIMOTO» OMpeieNieH s TIpaBa, uin “voie indirecte”. Bmecte ¢ Tem, HOBas pefakiysa ApOUTPaXKHOTO perlaMeHTa
FOHCUTPAJI 2010 roga (craths 35), paBHO KaK U apOMTpaXKHbIE PEI/TAMEHThI TAKMX eBPOIENICKIX apOUTPasKHbIX
LIeHTPOB, KaK, Hanpumep, Ap6uTpaxHblit MHCTUTYT Toprosoii mamarsr CrokronbMa (ctarbsa 27), Benckuit apouTpax-
HBIIT 1IeHTp (cTaThst 27), ApOuTpaxkHbIit cyAa MeXiyHapo[HOIT TOProBoil manarsl (CTaths 21), comepKaT MOMOKeH e
0 HENOCPEeICTBEHHOM OIpeie/ieHNM TIPUMEHMMOTO NpaBa apOuTpamMu, MIUHYA KOJIM3MOHHbIe HOpMbL. CriefyeT oT-
METHTb, YTO HECMOTPs Ha BO3MOXKHOCTb HEIOCPEICTBEHHO ONpefeNATh mpuMeHnmoe mpaso (“voie directe”), mpu
onpeJieNIeHNN IO0OHBIM 06pa3oM MPYMEHMMOT0 IPaBa HEN30EKHO YUUTHIBAIOTCA HACKOIBKO CBA3AHBI OTHOIIECHNUS
C OTIpefIeNIEHHOI TPaBOBOI CUCTEMOIA.

416 Hanpumep, gacts 1 craren 12 Permamenta EC Ne593/2008 Espornerickoro mapmamenta u Cosera ot 17 1ioHs
2008 roza o mpase, IPUMEHNMOM K JJOTOBOPHBIM 0053aTe/IbCTBAM IIPEIyCMaTPMBAET, YTO MPABOM, IPMMEHNMBIM K
JIOTOBOPY COITIACHO AaHHOMY PeraMeHTy, perynupyeTcs Takxe u Bonpoc tonkosanns (Regulation (EC) No 593/2008
of the European Parliament and of the Council of 17 June 2008 on the law applicable to contractual obligations (Rome I) -
article 12(1)(a)).
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BBIPAOOTKM €IMHOTO IMOAXOfja K TOIKOBAHMIO JIOTOBOPOB IIPY IIONBITKAX IapMOHM-
3alUM TPXJAHCKOTO M, OT/ENIbHO, HOTOBOPHOTO IpaBa B paMkax EBpormeiickoro
Coro3a.*"” 9Ty MONBITKM BBIABWIN CYIECTBEHHbIE PACXOXKIECHNUA HE TOTBKO MEXIY
IIPaBOBBIMU CUCTEMaMH, HO ¥ MEX/y ITPaBOM FOCYAAPCTB, IPUHAIEKAIINX K OTHON
IIpaBOBOIL cucTeMe. Ecu onmcath KpaTKo CYLIECTBO PACXOXKAEHMIL, TO OHO 3aKITI0-
JaeTcs B Ipeobmajanny CyObeKTUBHOTO WM 0OBEKTUBHOTO MOAXO/A K YCTaHOBIIE-
HUIO BOJIM CTOPOH"'®, 06'beMa OMyCTUMBIX JOKa3aTeNbCTB !, a TaKXKe HOIMyCTUMOCTHI
BMeIIATeNbCTBA Cyfla WIN apOUTpaka B KOPPEKINIO0 HECIPaBEeIIMBbIX IOIOKEHMI
morosopa.*?

BmecTe ¢ TeM, HEKOTOPBIMM KOMMEHTATOPAMI BBICKA3bIBAeTCs MPE/IIONIOKEHE,
YTO, HECMOTPs Ha CYLeCTBYIOLIVE OT/INYM B PETY/IMPOBAHUY BOIIPOCOB TOTTKOBAHMSA
KOHTPAKTa, UTOT TOJIKOBaHMA B OOJIBIIMHCTBE OyaeT TeM >ke. [TIomoOHbII pesybrar,
0€e3yCTIOBHO, MOXKET MMETb MECTO B OIpE/e/NeHHBIX CIy4asx, OCOOCHHO yYMThIBas
KOMMep4YeCKMe KOHTPAKTBI, ITie CTOPOHBI, CIeAYSA aHIINIICKO JOTOBOPHOI IIPaKTH-
Ke, JJOBOJIbHO JIeTa/IbHO PETyIMPYIOT BCe BOIPOCHI KOHTPAKTA, CBOJiA B OONIBIINHCTBE
CTy4aeB ero TOJMIKOBaHIE K TeKCTya/IbHOMY ITPOYTEHNIO. TeM He MeHee CIefiyeT OTMe-
TUTb, YTO MHEHNE O eVHOM pe3y/IbTaTe TOIKOBaHMsI BHE 3aBUCUMOCTY OT IIPUMEHM-
MOTO IIpaBa fAB/IAETCA MMOBEPXHOCTHBIM ¥ He YUUTBIBAET MHOr00Opasys MpaBoOBOrO
peryIupoBaHus TONKOBAaHNSA KOHTPAKTOB B IIpaBe PasJIMYHBIX rocypapcts. K mpu-
Mepy, HOPBEXCKOe IIPaBO JaeT BOSMOXKHOCTI CYly WM MEKAYHApOTHOMY apOuTpa-
XY TIpM OIpefie/IeHHBIX 00CTOATENbCTBAX TAKMM 0OpPa3soM MCTOKOBATh KOHTPAKT,
4TOOBI VICIIPAaBUTh OYEBV/HBIN U HeCIIpaBeIMBbII A1cOanaHC B IpaBax u 06s3a-
Te/IbCTBAX CTOPOH', B TO BpeMs KaK aHI/IMIICKOe IIPaBO 3a4acTyIo M36MpaeTcs MMeH-
HO 13-3a I0BOJIBHO YKECTKOI1 IPUBEP>KEHHOCTI K COOMIONEHNIO BO/IY CTOPOH, BbIpa-
JKEHHOIT B TeKCTe ;oroBopa. J[o Tex 1op, IoKa IOJTHBII [7T00a/IbHbII CPaBHUTE/TbHBII
aHa/M3 MPABOBOTO PEryIMPOBAHUA TONKOBAHNSA JJOTOBOPOB PasHBIX IOPUCAUKIINIL

417 Cno>kHOCTH B TapMOHM3ALMN GBUIN ITTyGOKO 0GCY)KIeHBI 1 M3ydeHbl IpU paGoTe Hag IIpuHIMITaAMI eBpOIIeli-
ckoro KoHTpakTHoro npasa (Principles of European Contract Law — PECL), ITpoekra o61ieit cucteMs! moaxopos (Draft
Common Frame of Reference - DCFR) u npoekra ObmieeBpornerickoro 3akoxa o Toprosie (Common European Sales
Law). Borbiite 0 pasmmunmsx B MOAXOAX K TONKOBaHMIO KOHTpakToB cM Gerard McMeel, Hans Christoph Grigoleit,
‘Interpretation of Contracts’ in Gerhard Dannemann, Stefan Vogenauer, The Common European Sales Law in Context
(OUP 2013) 372.

418 CumraeTcsi, YTO KOHTHHEHTA/IbHAs CICTEMa IIPaBa TATOTEET K YCTAHOB/IEHMIO CYOBEKTHBHOTO BOJIEU3bSIB-
JIEHVs CTOPOH, B TO BpeMs KaK aHITIOCAKCOHCKasA K OObeKTUBHOMY YCTaHOBJICHMIO BOMMU3BABICHNA CTOPOH. CM,
k npumepy, C Valcke, ‘Contract Interpretation at Common Law and Civil Law: An Exercise in Comparative Law
Rhetoric’ in J. Neyers, R. Bronaugh, S. Pitel, Exploring Contract Law (Oxford: Hart 2009); Jacques H. Herbots,
“Interpretation of Contracts” in The Elgar Encyclopedia of Comparative Law (2nd ed. Elgar 2006) 446-447; Giuditta
Cordero Moss, “Lectures on Comparative Law of Contracts” (2004) 166 Publications Series of the Institute of Private
Law, University of Oslo 1.

419 AHIImMiicKoe paBo, B OT/IMYME OT IPaBa MHOTHX CTPAH KOHTMHEHTA/IBHOII ITPABOBOII CYCTEMBI, /ISl yCTAHOB-
JIEHVAA COJIePYKaHNA MICbMEHHBIX TT0JIOXKEHMIT KOHTPAKTa OTPaHNUMBAET BO3MOXKHOCTD IIPUMEHEHA JOKa3aTeNbCTB
TI0 TIeperoBOpaM, IpeIecTBYIOIIMM 3aK/TI0UeHII0 KOHTPAKTA, a TAK)Ke TOKA3aTe/bCTB 110 IOBEIeHNIO CTOPOH TI0CTIe
3aK/TIOYeHMs KOHTPAKTA.

420 Hanpumep, npaso IIseryu 1 Hopserun.

41 Geir Woxholth, Avtalerett i et notteskall, 3.utgave, Gyldendal Juridisk, 2017, 215-221.
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He OCYIIeCTBIeH'”, a CpaBHEHNe HEKOTOPBHIX IPABOBBIX CUCTEM BBIAB/IAET CylIle-

CTBEHHBIE OT/INYNA, UMEIOLe 3HAaYEeHNE JI/I pe3y/IbTaTa TONKOBAHMA, OCTAETCA KOH-
CTaTUPOBATh, YTO 3HaY€HMe MPVMEHMMOIO MPaBa B TOJIKOBAHUM JIOTOBOPA HENb3s
HeflooleHnBaTh. [lake Hanbosee [eTaIbHO U KayeCTBEHHO IIPONMCAHHBIIL TOTOBOD,
B TOM 4NCJIe VMEIOIINI eTa/IbHble MOIOXKEHNs 10 ero TONKOBAHNIO, He OTOPBaH OT
IPUMEHMMOTrO MpPaBa, U JO/DKEH OBITh MCTONKOBAH MCXOMS IPEeXe BCETO U3 TOTO,
HACKOJ/IBKO HIMPOKO MPUMEHNMOE IIPABO OIpefieisieT aBTOHOMUIO BO/I CTOPOH 1 KaK
IPYMEHMMOE NIPABO HENOCPENCTBEHHO PETYIMPYET BOIPOCHI TOIKOBAHMA.

Perynupyet mu BeHcKast KOHBeHIVA BOIPOCHI TOMKOBAHNA KOHTPAKTa?

BeHckas KOHBEHINA O JOTOBOPAX MeEXAYHAPONHON KYIUIM-IIPOfIaXKM TOBApOB
1980 ropa (manee — «BeHckasg KOHBeHINA») MOMTy4NIa IIMPOKOE IIPMMeHeHNe B IIpaK-
ke MKAC npn TIIIT Ykpauns,* B CBA3Y C 4eM aKTYaJIbHBIM ABJIAETCA BOIPOC
BO3MOXKHOCTH ee IIPMMEHEeHN K BOIIPOCaM TOIKOBAHIIA JOTOBOPOB MEXX/TyHAPOJHO
KYIUIM-IIPOZIAKM TOBAPOB.

B nacroammit MomMeHT BeHCKasd KOHBEHIMA HACUUTBIBAET 87 YYaCTHUKOB.
[Mocneguumu npucoepuumnuck K KouBenunn BperHam, Asep6aitmkan u Kocra-
Puka.”* 910 6€3yCNIOBHO MeHblue, 4eM y4acTHUKOB Hpo-VIOpKcKoil KoHBeHIMM 0
IPU3HAHUY U NIPUBEJEHUN B MUCIIONTHEHNY MHOCTPAHHBIX apOUTPaXKHBIX PeIIeHNI],
K KOTOPOJ IPUCOEAVHMIOCHh 157 Yy4aCTHUKOB,*” OIHAKO, YYUTBHIBASA CIOKHOCTH B
KoiMpUKALMY MaTepyanbHO-IPABOBBIX HOPM, a TaKXKe LIMPOKMe OCHOBAHNUA IS ee
IpUMeHeHNA ', 3TO OHO3HAYHBIN yCIeX. YKpanHa fAB/IAeTCSA YIaCTHUKOM BeHckoit
KoHBeHIuK ¢ 1991 roga.*

Ycnex BeHCKOI KOHBEHIIMM Cpefiy IPOYETO CBA3AH TAKXKe C TeM, YTO OHA JIOCTa-
TOYHO I'MOKO IOAXOAMUT K BOIIPOCAM BO3MOXXHOCTY JIOIOTHUTEIBHOTO IIPMMEHEeHNUs

422 BesyC/I0BHO, CyIL|ECTBYeT MHOXKECTBO PabOT 110 CPABHEHMIO PEryINPOBaHIs TOIKOBAHNA B IIPaBe HECKOMBKIX
TOCYapCTB, 60JIee IeTalbHO MCCIeOBAaH BOIPOC CPABHUTEIBHOIO PEryIMpoBaHus B paMKax EBporeiickoro coosa
nipu cosanmy IIpMHINUIIOB MeXIyHAPOJHBIX KOMMepUYecKux Jorosopos YHIJIPVYA, a Taxoke Ipy MONbITKaX rapMo-
HM3ALMM TPAXKIAHCKOro IpaBa B pamkax EC. THM B HACTOAIMII MOMEHT MCYEePIIbIBAIOTCS IOMBITKY G0Iee IMPOKO-
IO CPaBHUTEIBHOrO MCC/IENOBAHNA B 00/IACTY TOMKOBAHNUA KOHTPAKTOB. O METOAMYECKUX CIOXKHOCTAX CPABHEHMUSA
[IPAaBOBOTO PEryIMpOBaHNs B TOIKOBaHMUM KOoHTpakTa cM Van Hoecke M, “Deep Level Comparative Law” in Van
Hoecke M. (eds), Epistemology and Methodology of Comparative Law (Oxford: Hart Publishing, 2004) 165-195.

423 Hekotopsie mpumepst npaktuky MKAC npu TIIIT Ykpaussl, B TOM 4ic/Ie ¢ IpUMeHeHeM BeHcKoll KoHBeH-
LMY, pa3MellleHbl Ha oduianbHOM caiite cyaa http://arb.ucci.org.ua/icac/ru/practice. html.

424 Cormacuo nabopManym ¢ odurmansHoro caiira OHCUTPATI cocrosinem Ha 24 mionst 2017 ropa http://www.
uncitral.org/uncitral/ru/uncitral_texts/sale_ goods/1980CISG_status.html

425 Cormacuo nubopmanyu ¢ odurmansHoro caiita OHCUTPATI cocrosianem Ha 24 mionst 2017 ropa http://www.
uncitral.org/uncitral/ru/uncitral_texts/arbitration/NYConvention_status.html

426 Kax M3BeCTHO, OCHOBAHMA /I IPUMeHEHNA BeHCKOIT KOHBEHIMI OTPE/IeIeHBI B CTaThe 1:

«1) Hacmosawas Konsenyus npumensemcs k 002060pam Kyniu-npooaxiu mosapoe mexndy cropoHamu, Kommepue-
cKue nPeonpUSMuUs KOMopvLX HAX00AMCS 6 PA3HDLX 20CYOAPCINEAX:

a) K020a amu 20¢y0apcmea ABATIOMCS J]0208APUBAIOULUMUCS 20CYOAPCINEAMU; U

b) xo20a coenacro Hopmam memOyHAPOOHO20 HACHHO20 npasa npumerumo npaso JJozosapusaiouiezocs 20cyoap-
cmea».

427 Yxas Ilpesupuyma Bepxosroro Cosera Ykpamuckoit PCP «O npucoemmuennn YkpanHckoit CoBeTCTKOI
Coumamucrudeckoit Pecriy6mkn k Konsenunu OOH o foroBopax MeX[yHapOFHON KyIIM-TIPOJAXKM TOBAPOB»
Ne 7978-XI ot 23 aBrycra 1989 roga. [ina Ykpansst Berckas koHBeHIusA BCTynumna B cuy 1 despans 1991 ropa.

239



Hal[MOHAJbHOTO TpaBa. CyllecTBYeT TPy C/Iydas, P KOTOPBIX CyOCHMAPHOMY
IpUMEeHEHMIO MOIeXNT HAIMIOHA/IbHOE IIPaBo, a He BeHCKas KOHBeHIUA:

1. craThA 6 BeHCKOII KOHBEHIIMI IPAMO IPEJOCTAB/IAET CTOPOHAM JIOTOBOPa BO3-
MO>XHOCTb OTCTYIIUTD OT €€ MOJIOKEHMII — B 11eJIOM VIV B ONIpefie/IeHHOI YacTy;

2. HaIMOHA/JIbHOE 3aKOHOJATENbCTBO IPUMEHSETCA K BOIPOCAaM, KOTOpble He
yperyniupoBaHbl BeHCKOT KOHBeHIIMelT 1 He MOTYT OBITb pa3pelleHbl Ha OCHOBAaHUMN
ee OOLIVX IPUHIINUIIOB;

3. HaIOHA/IbHOE 3aKOHOMIATe/IbCTBO IPMMEHACTCS K BOIIPOCAM, He yperynimpo-
BaHHBIM BeHCKoIT KOHBEHIIMel!, HO YPeryIMpOBaHHBIM JOTOBOPOM, B TOM YNCIIE, 1 K
NeCTBUTENbHOCTY TAKUX ITOJIOKEHU.

HecmoTps Ha 4acToTy mpuMeHeHVsI BeHCKOIT KOHBEHIIMY B OTHOIIEHUM MeXJy-
HapOJIHBIX JJOTOBOPOB KYIUIM-IIPOJAXM, B IUTEpaType OTCYTCTBYET eNHOEe MHEHIe
OTHOCUTE/IBHO TOTO, KaKye e IPaBOBble HOPMBI NPUMEHSAIOTCS I TOTKOBAHUSA
KOHTPAKTa B C/Ty4ae IpUMeHeHVs BeHcKoit KoHBeHIMN. VIHBIMM CTIOBaMM, peryInpy-
eT /i1 BeHcKass KOHBEHIIVA BOIIPOCHI TOJIKOBAaHMs KOHTPAKTA.

HeonHO3HAaUYHOCTD BBI3bIBaeT GOPMYINpPOBKA B CTaThbe 8 BeHCKON KOHBEHIINN,
olpefieNAoNIas HOPAAOK TOTKOBAHMA He JyIA OXXMIAAaeMOTrO OOJNBIINHCTBOM «JJOTO-
BOpa», a /I «3asABJICHVS M MHOTO IIOBEIeHNs CTOPOH». MHEHMs pacXOfATCS B TOM,
KaK C/leflyeT MOHMMATh «3asBJIEHNs M VIHOTO NOBEJEeHNS CTOPOH», M BO3MOXKHO /U
IpUMEeHEeHMe JaHHON CTaThy K TOJTKOBAHUIO 3aKTIOUYEHHOTO CTOPOHAMU JIOTOBOpA.
Hanpumep, Takue aBropsl, kak Fritz Enderlein u Dietrich Maskow yTBep»xpaoT, uTo
JlaHHAs CTaThs MPUMEHAETCS K TOTKOBAHUIO KOHTPAKTa, KOTOPBIIL SIB/IACTCS Pe3y/ib-
TaTOM OJHOCTOPOHHUX JECTBUII CTOPOH — Hampumep, opepTsl u akienra. Ecmu xe
KOHTPAKT ObUI pa3paboTaH CTOPOHAMM COBMECTHO, II0 MHEHMIO 3TUX aBTOPOB CJle-
lyeT CUUTATb, YTO 00€ CTOPOHBI C/ie/Ia/ly OfHOBPEMEHHBIE — I UICHTUYHbIE — 3a5IB-
JIeHVsI OTHOCUTE/IBHO BCETO TeKCTa KOHTPAKTA M KaXX/JOTO OTHEIBHO B3SATOTO IIOJIO-
xeHys.*?® Takxxe Donald J. Smythe cunraer, 4To npuMeHeHNe pasINYAIONIVIXCSA HOPM
HAI[MOHAJIBHOTO IIpaBa K BOIIPOCAM TOJIKOBaHMA ABJIAETCS KpaliHe HeXKelaTe/IbHbIM
C TOYKM 3peHus Iieneil BeHcKol KOHBeHIMM, KOTopasi OblIa IPKU3BaHa CO3AaTh efy-
HBIII pe>XUM IIPAaBOBOTO PEryIMPOBaHMNA AJIsl BCEX CTPaH, IIPUCOEAMHUBIINXCS K KOH-
BeHI[uN. [To MHEHMIO aBTOPa, BCe BOIIPOCHI TOIKOBAHV KOHTPAKTa JOJDKHBI paspe-
MIAThCs MO0 MCXOA M3 IPSAMbIX IOIOKeHMIT BeHCKOI KOHBEHI[UY O TOTKOBAHUM,
60 vcxons u3 ee o6mux npuHunnos.*” ITo MHeHnto xe aBTopa Christina Ramberg,
BeHckast KOHBEHIIVIS He COfIEP>KUT YKa3aHMI OTHOCUTENTBHO TONKOBAHNS KOHTPAKTa,

428 Enderlein Fritz, Dietrich Maskow, International Sales Law: United Nations Convention on Contracts for the
International Sale of Goods: Convention on the Limitation Period in the International Sale of Goods: Commentary (New
York: Oceana, 1992).

429 Donald J. Smythe, ‘Reasonable Standards for Contract Interpretation Under the CISG’ (2016) California
Western School of Law Research Paper No. 17-2 [9nexrponnbiit pecypc] <https://papers.ssrn.com/sol3/papers.
cfm?abstract_id=2843786> (mata o6pamenns: 10 worst 2017).
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U B TaKOM C/Iy4ae IOJIeXXaT NPYMEHEHNUI0 00lye IpaBula TOMIKOBAHNS KOHTPAK-
ta.**" I[Togo6HOr0 MHEHNS IPUAEP)KUBAIOTCS Y HEKOTOPbIE APYTYe aBTOPHL. !

Vicnonp3oBaHMe CChUIKM Ha «3asBJIEHME VM MHOE IOBEfleHNe CTOPOH» B CTaTbe 8
BeHcKOI KOHBEHIIUY JIE/ICTBUTEbHO BHOCUT HEKYIO HEOIIPEJETIEHHOCTD KacaTelTbHO
00beKTa TONKOBaHNA. B 0CcTaIbHOM jKe IOJTIOXKeHNUe MpeAcTaB/sieT co0oil ompepe-
JIEHHBIN KOMIIPOMMCC MEX/y KOHTMHEHTA/IbHOM CUCTEMON IIpaBa, IJe TOIKOBaHMe
OCYILECTB/IAETCS C TOYKM 3peHMs CyObEKTMBHOIO HaMepeHMsI CTOPOH, U aHITIOCAK-
COHCKVIM IIPaBOM, I'fle IIPMHMMAETCSA BO BHMMaHMeE UMb OOBEKTUBHOE BOJIEU3bSB-
neHne cTopoH. CTaTbs OTAAeT HPUOPUTET B TOTKOBAHMY K HAMEPEHMIO CTOPOH 1 060-
I0JHOMY ITOHMMAaHUIO JAHHBIX HAMEPEHUII, IIPY ONpefleIEHNN KOTOPBIX IPUHUMAIOT-
Cs1 BO BHMMaHMe KaK KpUTepUil pa3yMHOCTH, TaK /1 BCeBO3MOXKHBIE 00CTOATENbCTBA:

«1) [ns yeneti Hacmosweti KoneéeHyuu 3asa6/1eHuUs U uHoe noéeoeHue cropoHvl
MONIKYIOMCS 8 COOMBEMCMBUL C ee HAMePeHUeM, eciu 0py2ast CIMOPOHA 3HANA UL He
Mo27a He 3HAMb, KAK080 OblI0 M0 HaMepeHUe.

2) Ecnu npedvi0ywjuii nyHKm He NPUMeHUM, MO 3AA67IeHUS U UHOe NnosedeHue
CTNOPOHDL MONKYIOMCSA 8 COOMBEMCMBUL C MeM NOHUMAHUEM, KOmopoe umesno Ovl
pasymuoe nuuo, Oelicmeyioujee 6 MoM e Kauecmee, 4mo u Opy2as cMopoHa npu
AHATI0ZUYHBIX 00CMOAMENLCIMBAX.

3) IIpu onpedeneHuu HamepeHUs CrOPOHbL UNU NOHUMAHUS, KOMOPoe Umesno vl
pasymuoe nuLo, HeoOX00UMO yUUMbLBAMb 6Ce COOMBemCcmeyujue 00cmosamens-
C6a, 8KIIOUAT Nepezosopbl, 1100y NPAKMUKY, KOMOPYI0 CMOPOHbL YCMAHOBUNU 6
CBOUX 83AUMHBIX OMHOUEHUSX, 00biuau U 110060e nocnedyioujee nosedeHue CHOPOH».

Hu o6ume HOpMBI, perymupyooliye TONKOBaHUE MeXYHApPOJHBIX JJOTOBOPOB
(crarpsa 31 BeHcKol KOHBEHIMM O IIpaBe MEXIYHAPOAHBIX 0TOBOPOB 1969 roma),
HI CHelnManbHasg CTaThA caMoli BeHCKoOV KOHBEHIIMM IO €€ TONKOBaHMIO, HE AT
BO3MOXKHOCTM YE€TKO M OJHO3HAYHO YCTAHOBUTb, YTO VMMEETCA BBUAY IIOf «3a-
SABJIEHVEM U WHBIM IIOBefleHNeM CTOPOHbI». OJHO3HAYHBIN OTBET HAXOAUTCS B
IO[ITOTOBUTEIBHBIX paboTax (travaux preparatoire) Kk BeHCKOI KOHBEHIINNU, KOTOPbIE
BO3MOXKHO IPMMEHNMTb Ha OCHOBaHMM CTaTby 32 BeHCKOV KOHBEHLMM O IIpaBe
MEXYHapOIHbBIX JOTOBOPOB 1969 rofia Kak JJONOMHUTENbHOE CPEICTBO TONKOBAHMA
MEX/TyHapOJITHOTO OTOBOPa.

[TogroroBuTenbHble pabOTBl K BeHCKOII KOHBEHIMM YKa3bIBAIOT HA TO, YTO BO
BpeMs COCTaBIEHMA TEKCTa KOHBEHIMI NPEAIIOIarajoch, YTO MOMTOXKEHNA CTaTby §
OyIyT HEeIOCPe[CTBEHHO IPUMEHATHCS M K TOJMKOBAaHMIO JOTOBOPA MEXAYHapOX-
HOJI KyIUIM-TIpOfjaXKu ToBapa. Hampumep, KOMMeHTapuii K IPOEKTY KOHBEHLIWN,
noproroseHHblll cekperapuatomM IOHCUTPAJL moscHsAeT, 4TO C TOYKM 3peHMs

430" Christina Ramberg, “The Legal Practitioners” Problems in Finding the Law Relating to CISG - Hardship, Defect
Goods and Standard Terms’ (2012) Scandinavian Studies in Law;

431 Joseph M. Perillo, ‘Editorial remarks on the manner in which the UNIDROIT Principles may be used to
interpret or supplement CISG Article 8 [9nexrponnsiit pecypc] <https://www.cisg.law.pace.edu/cisg/principles/uni8.
html> (zara obpamenns: 10 urors 2017); Maja Stanivukovi, “Editorial remarks on the manner in which the PECL may
be used to interpret or supplement CISG Article 8” (2004) Review of the Convention on Contracts for the International
Sale of Goods (CISG) 2002-2003, 327-333 [9nekrponHbIit pecypc] <https://www.cisg.law.pace.edu/cisg/principles/
uni8.html> (gata o6pamennst: 10 uiorst 2017).
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COCTaBUTe/IeNl KOHBEHIUY 3aK/IIOYEHHBII CTOPOHAMM KOHTPAKT SBJISAETCA Pe3yib-
TAaTOM JIeVICTBUII CTOPOH — 0(epThI U aAKIeNTa, ¥ I0ITOMY IOANA/JaeT IOf IIpaBuIa
TOJIKOBAHNSA, COIePyKAIIIecs] B COOTBETCTBYIONIeN cTaTbe*:

«1. Cmamust 7 0 MOonKo8aHuu co0epicum npasund, Ucnonb3yemole 07 MOnK0BAHUS
3HaueHus 1106020 3aA6/1eHUS U UHO20 NOBEJeHUSI CTOPOHDBL, KOMopoe 6xo0um 6 ce-
py npumenenus dannoii Konsenyuu. Tonkosanue 3as6neHuil u nose0eHUs crmopoHvl
Mmoxem Ovimp HeoOX00UMO 07T onpedeseHUst mMo2o, Ovinl /iU 3aKa4eH KOHMPaKm,
COOePHAHUSL KOHMPAKMA, TUOO 3HAUEHUS YBOOMIIEHUS UIU UHO20 0eTiCBUS CTNOPOHDbL
8 UCNOTIHEeHUE KOHMPAKMA U 8 OMHOUIEHUU €20 NPeKPAULEeHUSL.

2. Cmamuos 7 codepicum npasund, npumeHumMbvle 8 OMHOUEHUU MONKOBAHUS 00-
HOCMOPOHHUX Oelicmeuti Kaxooll CIMopoHbl, MO ecmb, CO00UeHULl 0 npednazaemom
KoHmpaxme, opepmol, akyenma, yeedomneruii u m.o. Tem He metee, cmamos 7 makice
NPUMEHUMA K MONIKOBAHUI «KOHMPAKMA» U M020d, k0204 KOHMPAKM COOePHUMCS 8
edurom dokymenme. C ananumuueckoti mouku 3perus, dannas Koneenyus paccma-
mpueaem makoil KOHMPaKm Kax eonnowseHue opepmol u axuenma. Cnedosamerno-
HO, 07151 yenetl onpedeneHuss mMozo, Ovisl I KOHMPAKM 3aK/I0UeH, a makxie 075 yenell
MONKOBAHUS KOHMPAKIMA, KOHMPAKM CHUMAEMCS Pe3ynbmamom 08YX 00HOCHOPOH-
Hux oeticmeuii».*3?

Takum 06pa3oM, HECMOTPsI Ha PasHOUTEHVS B JIUTEPATYpe, IMOATOTOBUTE/IbHbIE
paboTbl K craTbe 8 BeHCKOII KOHBEHIMM CBUJETETbCTBYIOT, YTO PaspaboTIMKM
BeHcKoiT KOHBEHIIV IVTAHMPOBA/IU IIPUMEHEH e JAHHOTO [TOI0XKeHNM S K TOTKOBaHWIO
foropopa. JaHHBI IOAXOA SBJAETCS OIPAaBJAHHBIM, MOCKOIBKY CIIOCOOCTBYeT
eIMHOOOpa3nio mpuMeHeHMs BeHckoit KoHBeHIuM. ITpakTuka rocysapcTBEHHBIX
U apOUTPaXKHBIX CYHOB OTpPa)kaeT TAKyI0 JKe MHTepPIpPeTALNI0 CTaTby 8, KOTOpas
PETY/IAPHO HMPUMEHSETCS CY[AaMy K TOJIKOBAaHMIO 3asBJIEHMII M HOBeIEHNs CTOPOH,
OTHOCSIIINXCS K 3aK/II0YEHNIO, UCITOTHEHUIO U PACTOP)KEHNI0 KOHTPAKTOB, a TaK)Ke
IOTOBOpa B Ie/moM. **

Taxum 06pasom, mpeobagaoLieil IBIseTCS BCe YKe Ta TOYKA 3PEHMSI, YTO TOIKO-
BaHIe KOHTPAKTa PEryInupyeTcs: KpUTEPUAMM, COfeP>KAIMMUCS B BeHCKOIT KOHBeH-
LIV, @ HALIMOHAJIbHOE IIPABO IPYMEHAETCS TOJIBKO B TOM CITy4ae, eC/IV CTOPOHBI ITpsi-
MO UCKJTIOUYV/IU TIpUMeHeHne BeHCKO KOHBeHI[MN B 1iefioM 6o ctatbu 8 BeHckoit
KOHBEHI[MM B YACTHOCTM.

Kaxkoe 3HaueHMe Ipo1jecCyabHbIX HOPM IIPY TOMTKOBAaHMI KOHTPaKTa?

TonkoBaHMe KOHTpPAKTa TYro BIUIETEHO B BOIIPOCHI [JOKA3bIBaHMs, KOTOPBIE
B KOHTEKCTe HEBO3MOXXHOCTU IIepecMOTpa apOUTPa’KHOTO peIIeHNUs IO CYTH,
IpuoOpeTaoT JOIOTHUTENIPHYI0 aKTYaJbHOCTh B MEXYHAPOLHOM apOuTpaxe.

432 Ha MOMeHT COCTaB/IeHNsI JAHHOTO KOMMEHTapys, peyb IIa O CTaThe 7 IPOeKTa BeHCKOil KOHBEHIMM, KOTO-
past BOIIA B OKOHYATE/TbHBIN TeKCT BeHCKOI KOHBEHIN TI0fi HOMepOM 8.

433 Commentary on the Draft Convention on Contracts for the International Sales of Goods, prepared by the
Secretariat (A/CONE.97/5) of 14 March 1979.

434 JOHCUTPAJI o IperefieHTHOMY TIpaBy, Kacatomjemycs Konsenunn Opranusanym O6begunenasix Hannii
0 JIOTOBOPAX MEXIYHaPOIHOI KyIn-pogaxu Tosapos (2012 r.) <http://www.uncitral.org/pdf/russian/clout/CISG-
digest-2012-r.pdf> (mara obpamenus: 10 mrons 2017 roga).
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OrpaHnyeHNs MaTepUaJIbHOTO IIpaBa Mo HONYCTUMbIM JOKa3aTeTbCTBaM IPY TOMIKO-
BaHMM KOHTPAKTa MOTYT IIPUBECTU K OIPefe/IeHHbIM KO/IM3UAM C OCHOBaMM ap6u-
TPa)XHOTO IIpOoIiecca 1o MpaBy MpeACcTaBIeHns cBoelt mo3umym. Herb3s 3abbBaTh 0
TOM, YTO HapyllIeHle HOPM IIPOLIeCCyaJbHOTO IIpaBa MOXET B OIpe/e/IeHHBIX CTy4a-
AX ABJIATbCS OCHOBAHNEM Ji1 BOSMO>KHOI OTMEHBI pellleHMsI, 0COOEHHO TOT/Ia, KOT/a
BOIIPOC TOJIKOBAHN:A BBIXOAUT 38 PaMKI MaTepUaIbHOTO IIpaBa.

MHorue BOHPOCHI, M3HAYaJIbHO OIpefe/leHHble KaK BOIPOCHI MaTepyaTbHO-
ro ImpaBa, MOTYT IpUOOpeTaTbh MpPOLECCYaIbHYI0 OKpacKy. IIpuMepom momoOHOI
«Ccepoil 30HbI» BOIIPOCOB, OTHOCAIIMXCA KaK K MaTepralbHOMY, TaK M K IIPOLIeCCy-
aJIbHOMY TIpaBy, sABNIAETCA ‘parole evidence rule.»*> B o61ux yepTax, faHHOE IIpaBU-
JIO TJIACKT, YTO IIPY YC/IOBUM CYIECTBOBAHMS MUCbMEHHOTO KOHTPAKTa MEX/Y CTO-
POHaMI He JJOIYCKAIOTCS MHBIE J0KA3aTe/IbCTBA, IPOTUBOpPEYAIIie TeKCTY KOHTPAK-
ta. Harmpumep, He IOITyCKAIOTCs JOKa3aTebCTBA, OTHOCAIIMECS K ITPE/IIeCTBYOLIIM
IIeperoBopaM, CBUJETENbCKIE MTOKa3aHNs U T.I. [laHHOe IPaBWIO XapaKTepHO /IS
IOPUCAMKIMI aHITIOCAKCOHCKOM ITPAaBOBOI CUCTEMBI ¥ OTHOCUTCS K MaTe€pUaTbHOMY
IPaBy — OHAKO HeM30eXXHO B/IMAET ¥ Ha BOIPOCHI IIPOLiecCyanbHOro npasa. Heknm
aHAJIOrOM IaHHOJ HOPMBI MOTYT OBITH ITOJIO>KeHNU A [PaXk/JaHCKOTO KOJleKca YKpauHbl,
B cTathbe 218 (1) onpepensiomme HelOMyCTYMOCTD TOKA3aHUI CBU/ieTesIell IpY Heco-
OnmtofieHNM 00513aTe/IbHOI MMCbMEHHOI (POPMBI CHE/IKIL.

[Tpo6meMsbl, KOTOpble MOTYT BO3HMKATbh BC/IEHCTBME CYIECTBOBAHMA HMOJOOHOI
«Cepoil 30HBI», B MOTHOI Mepe ObUIM IPOWUIICTPUPOBAHBI B Aelie ApOUTPasKHOTO
uHcTnTyTa Toprosoit mamarbel Crokrombma Ne6238-10.° B maHHOM fiele CTOPOHBI
COT/IacoBa/M MpUMeHeHNe K KOHTPAKTy MaTepuanbHOTo mpasa mTtata Hbio-Vopk,
KOTOpOe BKJII0YaeT B cebs u parole evidence rule. Ha 3ToM OCHOBaHMY eVHOIMYHBIM
apOUTPOM B iesie He ObUIM IO YIIeHbI CBUE TeTbCKIIE ITOKa3aHsA. OTBEeTUNMK IOIIBITATICS
HOONUTBCS OTMEHBI pellleHNs B Ane/UinyoHHoM cyfie CBeananzia. I1ockonbKy b
HapyIIeHVs IPOILIeCCYalbHOTO XapaKTepa MOTYT SB/IATbCS OCHOBAHUEM JJISI OTMEHBI,
OTBETYNK 3asBUJI, YTO HENPUHATHE apOUTPOM CBUJETEIbCKVX ITOKAa3aHUII AB/IAIOCh
IPOLIeCCYaIbHBIM HapylIeHNeM, KOTOpOe He IO03BOMWIO €My IPeCTaBUTb CBOIO
HO3VLIMIO B apOUTparke 1 IIOB/IMSAIO Ha UCXOH fiena. [To3uius OTBeTYMKa OCHOBBIBA/IACh
Ha TOM, YTO COITIACHO LIBEJICKOMY IIPaBYy, KOTOpPOe MPYMEHSIOCh K IIPOLIeCCyaTbHbIM
BOIIPOCaM B JJAHHOM JleJie KaK IIPaBO MeCTa apOMUTpaka, BOIPOC HOMYCTUMMOCTHU
JI0Ka3aTe/IbCTB SAB/IAETCS IPOLIeCCYaTbHBIM BOIIPOCOM.

Anenmauvonnsiii cyn CBealaHfja OTKa3al OTBETYMKY, OCTaBUB apOUTpPaKHOE
petieHue B cute. Ilo MHEHUIO Cya, eAMHONMYHBIN apOUTp He JOIYCTWI Hapylle-
HMIT TIPOL[eCCYaTbHOTO MPaBa, TaK KaK CTOPOHBI IMIPAMO COITIACOBA/IM IPUMEHEHIe
npasa mrara Hpio-VIopk, 1 Bo BpeMsl 3aK/TH0UeHNs] KOHTPAKTA TO/KHbI ObUIA GBITH

435 «CormacHO JJAHHOMY IIPABUILY, €CIIM CTOPOHBI 3aMKCUPOBAMN CBOII JOTOBOP B IMCbMEHHOII dopme, Bce

IpEABIYIIVE YCTHBIE JOTOBOPEHHOCTY BXOMAT B IIMCbMEHHBII JOKYMEHT, 1 3aQMKCUPOBAHHBII B IIICbMEHHOM BIfiE
KOHTPAKT He MOKET OBITh M3MEHEH ITyTeM YCTHBIX IIOKA3aHMiT, eC/IM He 3asAB/IeHO 06 oumbke 1160 MOIIEHHIYECTBE
pu noproToBke Tekcta» — Henry Campbell Black, Black’s Law Ditionary (Abridged 5% ed., West Publishing Co 1983).

436 Judgment of the Svea Court of Appeal, 24 February 2012, Case No. T 6238-10 [JnexrpoHHBIT pecypc]
<https://www.arbitration.sccinstitute.com/Views/Pages/GetFile.ashx?portalld=89 & cat=95791 & docld=1767474 &
propld=1578> (gara obpamenus: 10 mions 2017).
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OCBEJOMJ/IEHBI O TOM, YTO BBIOpaHHOE VMU MaTepyajbHOE IPaBO UCKIIOYAET JOIy-
CTUMOCTD CBUJETENbCKIX TIOKa3aHMUII /I TOJIKOBaHMA KOHTPAKTA.

Tem He MeHee, mpumeHeHue parole evidence rule B apOuTpake He SABJIAETCA
ofHO3Ha4YHbIM. CyllecTByeT MHEHMe, YTO IpaBMIA JONYCTUMOCTY JOKAa3aTelbCTB,
cofiepyKalyecs B KOHTEKCTe TOJ MM MHOI I0pUAYEeCKON U CyfieOHOI CUCTEeMB, He
IPUMEHVMBI B MeKAYHApOZHOM apourpaxxe. COITaCHO 9TOMY MHEHNIO, B apOUTpa-
e 60JIee YMECTHO TIPYIMEHeHNe IIPOKOIL AVCKPeLyy apOUTPOB IIPHU OLIEHKe TOIIyC-
TMMOCTM U 3HAUMMOCTY JOKa3aTelbCTB, KOTOpast U MPefyCMOTpeHa OO/bIINHCTBOM
apOUTpaXXHBIX PEIIAMEHTOB, 0e3 MPUBA3KU K MPaBUIAM TOJ MIN MHOV IOPUCHAMK-
e R

Ha mpaktuke apOuTpbl, pacCMaTpMBaloliye BOIPOCH TOTKOBAHUA KOHTpAaK-
TOB, HOJYMHEHHBIX AHIIMIICKOMY IIpaBy, 3a4acTyI0 NPUHUMAIOT JJOKA3aTe/IbCTBa,
KOTOpbIe He CUMTAIOTCS JOMYCTUMBIMU C TOUYKY 3peHus parole evidence rule, Ha ocHO-
BaHMM NIPYMEHNMOTO IIPOLIeCCYa/IbHOTO IIPaBa U JAI0T UM COOTBETCTBYIOLIYIO OLIEeH-
Ky. ITogepskky Takoro mofixofa MOXKHO TaK)Ke HailTy B uTeparype.**

B KOHTeKCTe BOIPOCOB IPUMEHIMOTO ITpaBa HeOOXOVIMO TaK)Xe OTMETUTh IIPIH-
LV «iura novit curia» («Cys 3HaeT 3aKOHbI», MHBIMY CIOBaMMU, IPUHLNI, IIOfPa3y-
MEBAIOINIL, YTO CTOPOHBI He 00513aHbI JOKa3bIBaTb CYAy CYLIeCTBOBAHNUE I ICIICTBIE
TOJ WV VHOJ IPaBOBOJl HOPMBI). DTOT IPUHINUII IPEAIIOaraeT, YTo apOUTphl He
OTpaHMYEHBI APTYMEHTaMV CTOPOH VM MOTYT CAMOCTOATEIbHO UCCIIEI0BATh IPABOBbIE
BOIIPOCHI, B TOM 4MCJIe ¥ TIPYMEHUMOTO IIpaBa, Kacaloluecs: TOIKOBaHNs KOHTPAK-
ta.*’ B TO >Xe BpeMs, IPUHINII CIIPaBe/IMBOrO I PABHOTO OTHOIIEHMS K CTOPOHAM
TpebyeT, YTOOBI apOUTPbI IPETOCTABIIN CTOPOHAM BO3MOXKHOCTD BBICKA3aThCs IO
M060MY BOIIPOCY MM ApPTYMEHTY, AB/IAIONIEMYCS OCHOBAHMEM /I IIPUHATYSA pellie-
HUA. B cmyuae, ecn, HanpyuMep, apOUTpPBI CYNTAIOT, YTO CYLIECTBEHHOE 3HAYEHNE B
TOJIKOBAaHMM KOHTPAKTa M MCXORY fiella MMeeT OIpefie/ieHHas IIpaBoBas HOpMa, Ha
KOTOPYIO HY OfiHa 13 CTOPOH He CChITAIaCh, ObIIO ObI CIIpaBeIMBBIM OOPATUTh BHI-
MaHue 00enx CTOPOH Ha HOPMY U IPEeIJIOKUTb IPOKOMMEHTIPOBAThb. B HeKOTOPBIX
Jieniax apOUTPhI MOTYT CUECTh HEOOXOAVMBIM IPEJIOKUTh CTOPOHAM IIPOKOMMEHTH-
pOBaTh ONpefie/IeHHbII BAPMAHT TOJIKOBAHMsA, KOTOPbIII He ObUI 03BYYeH HU OJHOII
u3 cTopoH.*’ Be3yc/10BHO, BO3SMOXKHOCTDb IOOOHOTO IOBEfIeHNS apOUTPOB 3aBUCUT
OT 0COOEHHOCTeI Jiela U 3HAYMMOCTM TOJIKOBAHMUA. B olpesie/IeHHBIX [ielax MOXeT
CYILLIeCTBOBATh JJOBOJIbHO TOHKas I'PaHb MeX/y aKTUBHBIM MCIIOJTHEHMEM CBOEro
MaHJIaTa apOuTpaMu 1 coOMoeHeM PaBHOTO U CIPaBeIIMBOrO OTHOLIEHNS K CTO-

437 Erik Marild, ‘Oral presentation of evidence and the application of the parol evidence rule in international
arbitration’ (2013) 24:2 The American Review of International Arbitration, 325-333.

438 Julian D.M.Lew, Loukas A. Mistelis & Stefan M. Kroll, Comparative International Commercial Arbitration
(The Hague: Kluwer Law International, 2003), 560.

439 Veit Ohlberger, Jarred Pinkston, Iura Novit Curia and the Non-Passive Arbitrator: A Question of Efficiency,
Cultural Blinders and Misplaced Concerns About Impartiality in AUSTRIAN YEARBOOK ON INTERNATIONAL
ARBITRATION 2016 [101] (Klausegger, Klein, Kremslehner, Petsche, Pitkowitz, Power, Welser & Zeilereds., 2016).

440 B nene nuBecTuumonnoro apéurpaxa Lao Holdings N.V. v the Lao People’s Democratic Republic ICSID Case
No ARB (AF) 12/6 coctas IpemmoXu CTOpPOHAM BbICKa3aThCS [0 BO3MOXKHOCTI OIIPE/IeIEHHOTO TOTKOBAHIS, KOTO-
poe paHHee He 03BY4YMBA/IOCh HI OJHOII 3 CTOPOH. Brioc/ecTBiM HEOOXOAMMOCTD B TOTKOBAHWN CIIOPHOTO ITYHKTA
MMPOBOTO COITIALIEHNs OTIIAIA.
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ponam. HapyueHne 3Toit rpaHu, B CBOIO OYepefib, TAK)Ke MOXKeT IIPUBECTI K 00>KaIo-
BaHMIO U1 BO3SMOYXHOI OTMeHe pelreHus.*"!

B ciy4ae ke 1CrIonb30BaHMA 9KCIIEPTHBIX MHEHNUI KacaTe/IbHO COAEPyKaHNs NHO-
CTPAHHOTO IIpaBa C/IefyeT Ae/aTh YeTKUe PA3INdMs MEeX/Y JOKa3aTeTbHOI CUION
HOSICHEHUIT 9KCIIepTa II0 COflep>KaHMI0 MTHOCTPAHHOTO ITpaBa 1 KOMIIeTeHI[uelt apom-
TPa)XXHOTO CyJa 10 TOIKOBAHUIO KOHTpaKTa. Hu aKkcrepThl, Ha3HaYeHHbIe apOUTpax-
HBIM CY/IOM, HV 9KCIIepPTbI, IPUBJIeYeHHbIe CTOPOHAMI, He MOTYT IlepeOupaThb Ha ce6s
VCKTIOUUTe/IbHbIe (QYHKIMM apOuTpoB. To/mKOBaHME KOHTPAKTa SB/IAETCSA YacTbIO
KOMIIeTEHIINY apOUTPasKHOTO Cyia.

[ToMyMO yKa3aHHBIX IPOLECCYa/IbHBIX BOIPOCOB, MMEIOIVX HEIOCPEACTBEHHOE
3HaueHVe JyI TOJIKOBAaHVsI KOHTPAKTa, Cepbe3HOe 3HaUeHe VIMeeT OpeMs JJOKa3bIBa-
H1sA. CTOpOHa, CChUIAIONIAst Ha ONpefie/ieHHOe IIOHMMaHye KOHTPaKTa sl 060CHOBa-
HIISI CBOETO TPeOOBaHMS VTN [IIs1 3aIMThI, HeceT OpeMs JoKa3bIBaHMsI 000CHOBaHHO-
CTH TOKOOHOTO MoHMMaHusA. YacTo MMeHHO Ha 6peMs JOKa3bIBaHMsA CCHUIAIOTCS apOM-
TPBL, TOBOPSI O TOM, YTO CTOPOHA, IIPEJIOXKIBIIAs HEKOe 9KCTPaBaraHTHOE TOJIKOBAHIE,
He 1cuepIaa 6peMeHy JoKas3biBaHMA. bpeMs HoKasbIBaHMA CBOEOOPasHBIM 06pasoM
CTOUT Ha CTPake TeKCTYa/IbHOTO 1 HarbosIee eCTeCTBEHHOTO 3HAYeHNs JOTOBOpA.

Kak 6Bl BemmMko He ObUIO 3HAa4YeHME MaTepUaIbHOrO IIpaBa, IMpPOLECCYasIbHbIE
acIeKThl MMEIOT Cepbe3HOe 3HadyeHMe JJI TOJKOBAHUA JJOTOBOPOB. VIX 3HadeHMe
0COOEHHO BEIMKO B MEXAYHAPOJHOM apOUTpake, He JOIYCKAIOIeM [IepecMOTpa pe-
IIEHN 110 CYIIeCTBY.

BriBoabl

TakuM 00pa3oM, MOXKHO 3aKIIOYUTh, YTO BOIPOC TOMKOBAHMs KOHTPAKTa B
MEXYHapOJHOM apOuTpaxke SB/IAETCS CIOKHOI M He 1O KOHIIA MICCTIeOBAaHHOI Te-
Mmori. TolkoBaHMe He AB/AETCSA BOIPOCOM IIPOCTOTO aHAIN3a TeKCTa KOHTPAKTA, Jie-
3MHTETPUPOBAHHOTO OT IPMMEHMMOTO ITpaBa — KaK MaTepUaabHOIO, TAK I IPOLIECCY-
anpHOro. TolKOBaHMe JOroBOpa MpefCTaBsieT cOO0iT OHO3HAYHO BOIPOC IIPABOBO-
ro xapakrepa. B 60/bIINHCTBe C/Ty4aeB, K TOTKOBAHUIO KOHTPAKTa IIPUMEHAETCS Ha-
L[MOHAJIbHOE IIPAaBO, IPMMEHMMOE K CAMOMY KOHTpPaKTYy. IIpaBo pasHbIX CTpaH MOXKET
CYILeCTBEHHBIM 00pa3oM OT/INYAThCA B PEryIMPOBAHNY TONKOBAHMA KOHTPAKTA.

B cnyuae mpumeHeHus BeHcKol KOHBeHIMM Hambojee pacIHpOCTpaHEHHON
TOYKOI 3pEHNs, I HECOMHEHHO, NPEANOYTUTEIbHON C TOYKM 3PEHUS ee eMHOO0-
OpasHOro MpUMeHEeHVsI, AB/ISETCS IPUMEHeHIe CTAaTby 8 KOHBEHIIMM K TOTKOBAHNIO
KOHTpakToB. [IpuMeHeHMe cTaTby 8 BeHCKOIT KOHBEHIIMY He IPefIIoaraet Cyocuam-
ApHOTro IpMMEHEHN s HALlMOHAIbHBIX HOPM. BMecTe ¢ TeM, HeKOTOpble aBTOPBI HacTa-
VBAIOT HA HENIPYMEHMMOCTY CTaTby 8 BeHCKOJ KOHBEHI MM K TOJIKOBAHMIO KOHTAKTA,
YTO MOXKET BHOCUTD HEKYIO HEOIIPEefIe/IeHHOCTD U, 60/iee TOro, KOH(QIMKTHOCTD C Ha-
MepeHVAMM pa3paboTYMKOB BeHCKOI KOHBEHINM, CTPEMUBIINXCS YPETyIMpPOBaTh
BOIIPOCHI KaK TOJTKOBAHMSA CaMOl KOHBEHIIUH, TaK U TOJIKOBaHNUsS JOTOBOPOB HEIO-
CPEe[CTBEHHO B CaMOJi KOHBEHIUN.

441 Anna P. Mantakou, “The Misadventures of the Principle Jura Novit Curia in International Arbitration — A
Practitioner’s Approach” (2014) Essays in Honour of Spyridon V1. Vrellis 487-498.
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C ompeneneHHOCTbIO MOXKHO CKa3aTb, YTO BOIIPOC TONKOBaHUA HE JIOKUT B
IJIOCKOCTY UCK/TIOYUTEIbHO MaTepUAJIbHOTO NpaBa. [loMyMo npuMeHMMOro MaTepu-
a7IbHOTO ITpaBa, IPOLECC TOMKOBAHMA KOHTPAKTa 3aTparnBaeT M MAcCy MpPOILEeCCy-
a7IbHBIX ACIEKTOB, BK/IIOYas NOIMYCTUMOCTD JJOKa3aTe/TbCTB, OPTaHM3aLMI0 MOSACHE-
HIII CTOPOH, MCIIONIb30BAHMA 9KCIIEPTHOTO MHEHNA IS YCTAHOBJIEHNS COREepIKaHMsA
HOPM MHOCTPAHHOTO IpaBa U T.II. bojee TOro, Kak mokasbiBaeT fie/i0 ApOuTpax-
Horo MHcTuTyTa Toprosoii nmanarsl Crokronbma Ne6238-10, MHOrA OOMH U TOT >Ke
BOIIPOC MOXKET PETyIMpPOBAThCA HOPMaMM KaK IPVMEHMMOrO MaTepUaabHOTro, TaK
I TIPOLECCYaIbHOTO IIpaBa, IPUBOAA K ONpeleNeHHbIM KommusuaM. Hecmorps Ha
HEBO3MOXKHOCTD IIepecMOTpa pelleHns apOuTpaka Mo CyIIecTBY, B TOM 4IC/Ie U B
BOIIPOCE TONKOBaHMA KOHTPAKTA, CEPbe3HOE€ HapyLIeHNe HOPM IPOILeCCyaTbHOTO
[paBa MPY TOIKOBAHUY MOXKET SIB/IITHCS OCHOBAHMEM Il 00)Ka/OBaHUs U TIOCTIe-
AyIouleil OTMEHBI pelIeHN.

B saxmodeHne ciefyer Mof4epKHYTh, YTO IPY Pa3pelleHNy BOIIPOCOB TOIKOBA-
HIS IOTOBOPA B apOuUTpaXke KaK apOUTPBI, TaK U CTOPOHBI He JO/DKHBI 3a0bIBATh O
IIPUMEHMMOM MaTepUaTbHOM IIPaBe I O PUCKAX, CBA3AHHBIX C BO3SMOKHBIM Hapylle-
HIEM TNIPOLECCYaTbHBIX HOPM.
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OCOBEHHOCTU PACCMOTPEHUA CTPOUTEJIbHbIX CNOPOB
B MEXKAYHAPOAHOM KOMMEPYECKOM APBUTPAXE

Baaoumup Apemko*?

IOpuctsl, 3aHNMAarOImMeCs MeXIyHApOIHBIM KOMMEPUYECKIM apOuUTpakeM, 4acTo
IODKHBI YITTYOMATbCA B OCOOEHHOCTI MHAYCTPUN, B KOTOPOIT MEeXJY y4aCTHUKAMMU
PBIHKA BO3HUK CIIOP. DTO KacaeTcs KaK IpeicTaBIUTeNell CTOPOH, TaK 1 apouTpos. Pan
apOUTPaKHBIX YUPEXKICHNII CO3[JaH U «CIIeIMaTN3UPYETCsI» Ha PACCMOTPEHUY Y3KO-
ro Kpyra CIiOpoB, BO3HMKAIOIIMX U3 IIPaBOOTHOIIEHNUIT B KOHKpeTHOI cdepe. Tak,
B MEX/IyHapOJHON TOProBJle ChIPbEBBIMM TOBApaMM 4aCTO MCIIOIb3YIOTCA MpaBuIa
U YCTIOBYA, pa3paboTaHHbIe B paMKax MeX/[yHapOHO acCOLVAIN TOPTOB/IN 3€p-
HoM 1 kopMamu (GAFTA) u ®epepanyy acconmanyii TOProBiy MacaaMy, ceMeHaMu
u >xxuposoit npopykiyeit (FOSFA). MexxpyHapopHble CIIOPBI IT0 TaKMM KOHTPAaKTaM
He pefIKO pacCMaTpUBAIOT, ClleNanbHO co3fanHble B paMKax GAFTA u FOSFA, yu-
pexnennd. COpTUBHBIE CIIOPbI PacCMaTPMBAIOT IO IpaBWIaM TeX WINM MHBIX Ha-
I[MIOHAIbHBIX ¥ MEX/IYHAPOJHBIX CIIOPTUBHBIX aCCOLMALNIA, @ fajiee — COITIaCHO ap-
OuTpakHbIX mpoueayp CrnopTuBHOTO apbuTpaskHoro cypa B Jlosanne, IlIBeitjapusa
(CAS).

B atom pakypce, He cinyyaiiHO npyu ToproBo-IpOMBINIZIEHHON TanaTe YKpauHbI
(TTIIT Yxpaunel) moMuMo MeXZYHApOZHOIO KOMMEPUYECKOTO apOUTPaXKHOTO Cyfia
(MKAC), emte B 1994 rony 6b11a cospana Mopckas apbourpaknas komuccns (MAK).
MAK - camocTOATeIbHOE IOCTOSHHO JEICTBYIOI e apOUTPaXKHOE yUpeKAeHNe /I
paccMOTpeHMsA CIOPOB, BOSHUKAIINX U3 JOTOBOPHBIX M JPYTUX IPak/JaHCKO-IIpa-
BOBBIX OTHOLIEHMII IIPU OCYIIeCTBI€HUY TOPTOBOIO MOPEIIABAHMA.

CraTbsl MOCBsAIIEHa OCOOCHHOCTAM MEXKIYHAPOAHBIX apOMTPaKHBIX CIOPOB,
BO3HMKAKOIIUX IPU CTPONUTETbCTBE TeX WIM MHBIX 00BEKTOB. MeXmyHapopmHas
IpPaKTUKa MOATBEPX/AeT, YTO TaKye CIOpPbl, OCOOEHHO Te, KOTOpble KacaloTCs
CTPOUTENTbCTBA OOMBIINX MHPPACTPYKTYPHBIX 00BEKTOB (JOPOT, MOCTOB, a3POIIOP-
TOB, CTAJJIOHOB, TOHHEJIEl, 00'beKTOB MOPTOBOJ MHPPACTPYKTYPHI), MMEIOT CBOU
OT/IMYNTENbHbIE YEPTHI.

CnemyeT OTMETUTDb, YTO YKPaMHCKOE 3aKOHOJATE/IbCTBO HE TONBKO He 3aIpe-
IIaeT, a IPAMO NPeJycCMaTpUBaeT BO3MOXXHOCTb PACCMOTPEHNA B MEX/IyHAPOTHOM
KOMMepPYeCKOM apOuTpa’ke CIHOPOB, KOTOpPble BO3HUKAIOT U3 JOTOBOPOB CTPOM-
TeIbHOTO MofpsAfa. Tak, cormacHo cTatbe 2 3akoHa YKpauHbl «O MeXIyHapOJHOM
KOMMEPYECKOM apOUTpaXke», «MepMuH KOMMEPHecKUil monkyemcs Wupoko U 0xead-
mvleaem 60NpPoCyl, BbIMEKArOULUE U3 BCeX OMHOUEHUTL MOP208020 XapaKmepa, — Kax
002060pHbLX, MAK U He002060pHbLX. OMHOUEHUS MOP206020 XAPAKMEPA 6KNHOUANM
makue coenKu, He 02PaHUMUEAACH UM (...) UHHUHUPUHE; CHPOUMENbCTNEO NPOMbLUL-
nenHvix 00vexmos (...)». Permament MKAC npu TIIIT Ykpaunst B vactu 1 cratbn 1
IpefyCMaTPUBAET, 4TO «k kKomnemenyuu MKAC omnocamcs, 6 uacmuocmu, cnopul,

442 Bragmmup SIpemko, FCIArb, crapmmii ropucr, agsokar, Sayenko Kharenko
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8vimeKalousue U3 OMHOUEHUL 1MOPe08020 Xapakmepad, 6Ka0UAS C/le0youjue COenKU U
He ozpanuuusascy umu: (...) evinonHeHue pabom, okazauue ycnye, (...) coopysxieHue
NPOMBIUTIEHHBLX U UHBIX 00DeK108 (...)».

CTaTucTMKa TNONYIAPHBIX MEXKZYHAPOTHBIX apOMTPa’KHBIX YUpeKZeHMIt
MOATBEPKIAeT, YTO 3HAYNTEIbHYIO YaCTh CIIOPOB, KOTOPbIE OHM PACCMAaTPUBAIOT,
COCTaBIAIT crnopbl B cdepe crpourenbcrBa. Hampumep, cropbl, BO3HUKIIVE
U3 CTPONUTETbHBIX KOHTPAKTOB (15 CIOpOB), HAXOAATCA Ha 4YETBEPTOM MecTe
IO KO/MNYecTBy (IOC/Ie CHOPOB IO JOrOBOpaM IIOCTaBKM — 50, KOHTPAaKTOB O
IpefOCTaB/IeHn yCIyr — 38, U3 JJOTOBOPOB O «IpuobpereHun 6musHeca» — 25),
KOTOpble OBUIM 3aperncCTPUPOBAaHBl ApPOUTPKHBIM MHCTUTYTOM Ipu Toprosoit
nasnare ropoga Crokronbma (SCC) B 2016 rogy**. Ilo cratnctuke JIoHZOHCKOTO Cyza
MexayHapogHoro apourpaxa (LCIA) B aToM ke rogy 16,20% MHUIMMPOBaHHBIX
CIIOPOB  OTHOCWINCh K MHJYCTPUM CTPOMUTENbCTBA U MHPPACTPYKTyphI**
CormacHo oTyeTa CHMHIamypcKOro MeXAyHapogHoro apburpaxHoro cypa (SIAC)
3a 2016 rop, cropbl, BO3HMKINJE B CEKTOPE CTPOUTEIbCTBA ¥ MHKVMHMPUHIA,
TaKKe Cpely «INAepoB»: 16% OT BcexX CIIOPOB, MHMLIMUPOBAHHBIX B 3TOM Tofy.**
[TpumevaTenbHO, YTO IMPOLEHTHOE COOTHOILIEHME CIIOPOB B cdepe CTPOUTENbCTBA
ABJISIETCS 3HAYMTENbHBIM U B MHBECTUIVIOHHOM apbutpaxe. K npumepy, cormacHo
oTyeTa MeXIYHapOJHOIO LeHTPa IO YPeryIMpoBaHUIO MHBECTUIVIOHHBIX CIIOPOB
(ICSID) 3a 2016 roj, KOIM4YeCTBO HAYaThIX [I€/I, BOSHUKIINX U3 MHBECTULIMIOHHBIX
IPaBOOTHOIIEHMII IMEHHO B CTPOUTENBHOI cdepe, cocTaBuio 9%*.

Cornmacro cratuctuke MKAC npu TIIIT Ykpanss! ¢ 2011 o 2016 rop, exxerogHo
Ha pacCMOTpeHNe apOUTPa>KHOTO Cyfia MepeflaBasoch 0kono 5-10 cropoB B cdepe
HOJpsAAa/BBIIOTHEHNA paboT*.

B MupoBoI1 IpaKkTHKe 3HAYNTENIbHA YaCTh MEXKJYHAPOHBIX CTPOUTE/IbHbBIX CIIOPOB
BO3HMKAET I3 JOTOBOPOB, KOTOPbIE COCTAB/IEHBI HA OCHOBE TUIOBBIX KOHTPAKTOB MexK-
JYHAPOJTHOI OpPraHM3aIVN WH)XeHepoB-KOHCYIbTaHToB (Federation Internationale
Des Ingenieurs-Conseils — ¢p., FIDIC). XoTs1 CTOPOHBI BIIpaBe UCIIO/Ib30BATh 1 APY-
rue (popMbl KOHTPAKTOB, MMeHHO TuIoBble ycrnoysA FIDIC vaie Bcero BcTpedarTcs
B CTPOUTE/IBCTBE OONBIINX MHPPACTPYKTYPHBIX OOBEKTOB. VX YCIeNIHO MICTIONMb3YIOT
IpU peannsaluy CTPOUTEIbHBIX IPOEKTOB 10 BceMy Mupy. V X0TsA Mcronb3oBaHye
koHTpakToB FIDIC myst YKpauHsbl, cKopee BCero, ABJIAeTCs II0Ka YTO UCK/IIOYeHNeM U3
IIPaBIJL, HEXKEJIM 3aKOHOMEPHOCTDIO, aKTYa/IbHOCTD MCII0/Ib30BaHMs KOHTpakToB FIDIC
B YKpanHe BO3pacTaeT ¢ KXAbIM rofoM. Oco6eHHO 3TO KacaeTcsi cepbl JOPOKHOTO
crpontenscTBa. K npumepy, 3akoH Ykpausbl «O BHeceHMU M3MeHEHUI B HEKOTOpbIe

443 SCC STATISTICS 2016 // available at: http://www.sccinstitute.com/statistics/

444 The London Court of International Arbitration - 2016: A ROBUST CASELOAD // available at: http://www.lcia.
org/LCIA/reports.aspx

445 SIAC Annual Report 2016 // available at: http://www.siac.org.sg/images/stories/articles/annual_report/SIAC_
AR_2016_24pp_WEBversion_edited.pdf

446 TCSID Annual Report 2016 // available at: https://icsid.worldbank.org/en/Documents/resources/ICSID_AR16_
English_CRA_bI2_spreads.pdf

447 Orverst MKAC mipu TIIIT Ykpannst 3a 2012 - 2015 rogst // goctymnHo mo ccbuike: http://arb.ucci.org.ua/icac/
ru/report.html
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3aKOHBI YKpayHbI O pe)OPMIPOBAHUN CUCTEMBI YIIPAB/IEHVsI aBTOMOOV/IBHBIMU JIO-
poramm ob1ero mnonp3oBanus» or 17.11.2016 Nel1764-VIII npegycMmarpusaeTt, KpoMe
BCETO IPOYETO, «C UEMbl0 AKMUBU3AUUU UHBECIUUUOHHOL 0eAmenvHOCMU, NoBblule-
HUSA Ka4ecmea U IPPexmusHOCU JOPOHHO20 CHPOUMENbCMBA NPU CHPOUMenbCmee
U PeKOHCMPYKYUU ABMOMOOUNIbHBIX 00PO2 MOZYTN NPUMEHAMbCA NPUHUUNDL U YCTIOBUS
KoHmpaxmoe MexcoyHapooroii gedepavuu uricernepos-korcynvmarnmos (FIDIC) 6 no-
ke, komopuiti ymeepucoaemcs Kaburnemom Munucmpos Ykpauroi». « TpeboBanms 1o
IPOBEIEHNIO KOHTPOJIA KadecTBa paboT II0 HOBOMY CTPOUTENbCTBY, PEKOHCTPYKLIMY U
PEMOHTY aBTOMOOVIIBHBIX IOPOT OOIIEero II0/Ib30BaHN», YTBep>KieHHbIe ITocTaHoB Te-
HyieM Kabnnera Munnctpos Ykpants! oT 28 gekabps 2016 Ne1065, GpakTirdeckyt BBOEAT
HOHATIE MH)KeHePa-KOHCY/IbTAHTa KaK Y4aCTHMKA CTPOUTEILHOTO IIPOLecca, oIpefe-
JIAAL €T0 KaK «IUU0, npedocmassioujee 00POicHble KOHCYIbMAUUOHHDbIE YCTIYeU € yHernom
YCno08uti, onpedeneHHbIX 8 KOHMPAKMAX Men0yHapoOHoli dedepauuis UHMEHEPOB-KOH-
cymvmanmos FIDIC, unu s67s5emcst mexcoyHapoOHbIM ayoumopom».

Konrpaxrsl FIDIC B nepBylo odepeib MCIIONb3YIOTCA B IPOEKTAX, Peaan3yeMbIX
IpY TOAJEPXKKe MEeXYHAPOSHBIX (PMHAHCOBBIX YUPEKIEHMI, TaKVUX, Kak EBpormneit-
CKMit 6aHK PEeKOHCTPYKLMM U pasBUTUsA, BcemupHblit 6aHK, EBpomerickuit nHBeCTI-
IIVIOHHBIN OaHK U Apyrue. B To >ke Bpems, Bce yallle BCTPeUYaeTCs VCIOIb30BaHMe
koHTpakToB FIDIC 1 B cry4asx 4acTHOro (pMHAHCUPOBAHMA, KOIJjA MHOCTPAaHHOMY
JaCTHOMY MHBECTODPY, K IPUMEPY, XO4eTCsI CTPOUTD 110 60JIee MOHATHBIM IIpaBIUIaM,
KOTOpbIE YCIIEHIHO pabOoTaIOT [0 BCEMY MUDY.

ITpodopmsr gorosopos FIDIC cocToAT 3 ABYX CTPYyKTYpHBIX dacTeit: Obmie yc-
nosus 1 Ocobble ycnoBusa. CTOPOHBI MIMEIOT BO3MOXXHOCTD 3aK/TIOUUTDh KOHTPAKT IO
FIDIC, xoTopslit OyzeT OTBeYaTh 3aKOHOATE/IbCTBY KOHKPETHOI CTPaHBbI, II0OCKO/Ib-
Ky OHJM MOTYT BHOCUTD OIIpefie/ieHHble 3MeHeHMs B OOuue ycmoBus, oTobpakas
3T0 B OCOOBIX yCTOBUAX.

OmmmunrenpHoi 4eproit gorosopos FIDIC cumraeTcst 3aKkpeIIeHHBIl CIIOCO6
paccMoTpenns criopoB. OOBIYHO, eC/IU CTOPOHBI He IpefycMoTpeny nHoe B OcoObIx
YC/IOBUAX, OH COCTOUT U3 TPeX IOC/Ie0BaTeIbHbIX 3TanoB: (1) mmxenep, (2) coser
II0 PacCMOTpeHNIo criopoB (Tak HasbiBaeMas Dispute Adjudication Board - DAB) u
(3) MmexxyHapopHbI apouTpax. VIHXeHep, XOTs U He SAB/IACTCSA CTOPOHOIL JOroBOpa
HOApANA, UCIOTHAET COITIACHO HEMY MHOXECTBO (PYHKIWIL, B T. Y. IO NPUHATUIO
peleHnit B criopHbix Bompocax. CornmacHo tumnosbix KOHTpakToB FIDIC, cropoHb
MOTYT OCHIOPUTD pelIeHNe MH)XeHePa B ONpefienieHHbIN cTpok B DAB. Pemennsa DAB,
B CBOIO O4Yepefib, MOXXHO OCIIOPUTb B MEXAYHAPOJHOM KOMMEPUYECKOM apOuTpaxe.
Konrpaxkrsl FIDIC npegycMaTprBaloT MHOTO3TAIIHYIO NPOLEAYPY PACCMOTPEHNA
criopoB. IIpu srom, obpaijeHue CTOPOHBI B apOUTpak 6e3 INperBapUTETbHOTO
paccMoTpeHMs cropa uHKeHepoM 1 / mwim DAB HeceT pucK NIpu3HaHMA TaKuX
TpeOOBaHUII COCTaBOM AapOUTPAKHOTO CyAa IPEXKAEBPEMEHHBIMM B CBA3U C
HecoOMoieHeM TIpefapOUTPaXKHOI IPOLeAYPHI.

JIMeHHO MHOTOSTAIIHBIN CIIOCO6 PACCMOTPEHNUsA CHOPOB, B COOTBETCTBUY C KOH-
tpakTtamu FIDIC, sABjsieTcss OfHOI U3 OT/IMYUTENIbHBIX Y€PT CTPOUTENIbHBIX CIIOPOB.
Eme ogHa 0COOEHHOCTh TAaKUX CIOPOB COCTOUT B TOM, YTO apOMTpamMu He pemKo
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BBICTYTIAIOT He TOBKO IOPUCTBI, @ TAK)Ke MIKeHePbl. ITO 00BACHACTCS TeM, YTO, K
IpYIMepY, eCI B COCTaB apOUTpaka BXOAUT TPU apOUTpa, TO HaIM4Me TEXHNYECKOTO
00pa3oBaHus U / VIV OIbITA IaXKe Y OfHOTO U3 HYX II03BOJIIET TAKOMY COCTaBy apOu-
TPOB JTy4llle HOHMMATb U PaCCMATPMUBATh CTIOXKHbIE TEXHNYECKIIe HIOAHCHI criopa. [leii-
CTBUTE/IbHO, CTPOUTE/IbHBIE CIIOPBI IPYMeYaTeIbHBI TeM, YTO MOTYT KacaTbCs CIIOX-
HBIX TEXHIYECKMX BOIIPOCOB. B CBA3M ¢ 9TUM IpOBefieHIe TEXHNYECKOIT 9KCIIEPTHU3bI B
TaKIX CIIOPAaX He SB/IAETCSA PEIKOCTDIO.

bornbIor crponTenbHbLil IPOEKT MOXKET JINThes 3, 5 1 gake 10 net. 3a 310 Bpe-
M1 Y CTOPOH IIPAKTUYECK) He MOXKET He BOSHUKHYTh CIIOPHBIX BOIPOCOB. [IpakTrka
IIOKa3bIBAET, YTO, KK IIPaBUJIO, BCE YIACTHUKY CTPOUTEIBHOTO IIpOIlecca 3aHTepe-
COBaHBI B KOHCTPYKTUBHOM pa3pelleHN CIIOPHBIX MOMEHTOB. [lajieko He Bce CIOp-
Hble BOIIPOCHI, BO3HUKIINE BO BpeMs MCIIOJTHEHNs JOTOBOPa, HOXOAAT [0 CyAa MIN
apbutpaxa. B Toxxe Bpems, y>ke IOCTIe 3aBepIIeHNs IIPOEKTa, WIU Ha ero MOC/IefHe
CTajiny, OfHa MU 06€ CTOPOHBI JOTOBOPA, He PelKo, 00PaIaloTCs C MICKOM, BK/TIOYa-
IOIIVIM MHOXECTBO TpeO6OBaHMII, KOTOPbIEe BO3HUKJIM 32 BCEe BPEMs «CTPOVIKI».

MOo>XHO BBIJIeUTb TaKye KIaccuiecKue TpeGOBaHMs CTOPOH JOTOBOPa CTPON-
TeIbHOTO MOAPANA: O IPOIIEHN CTPOKA BBIIIOMHEHNS paboT, 00 yBemueHun O101-
XKeTa IPOeKTa, O IPUHATUM 00BbeMa paboT, 06 ortare o6beMa paboT, TpebOBaHM B
CBA3M C 00513aHHOCTAMY Ka4ecTBa paboT 1 rapaHTUITHBIX 00513aTe/IbCTB, HAYMC/ICHNe
mTpadHbIX CAHKINI (K IIPUMepY, 3a IPOCPOUKY BBIIOTHEHN paboT) 1 O KOMIIEHCa-
VM YOBITKOB.

Elrie ofiHOM 0CO6@HHOCTBIO CTPOUTEILHBIX CIIOPOB SIBJISIETCS TO, YTO OHY 9aCTO IIPefi-
YCMaTpUBAIOT HEOOXOVIMOCTD U3YYEHMS COCTAaBOM apOUTpaXka SHAYUTEIbHOTO 00beMa
IOKYMeHTOB. TO/IbKO TOroBOP HOAPsA CO BCEMU IIPUIOKEHNUAMM MOKET BK/TFOUATh COT-
HM CTpaHULL. B To BpeMs Kak Iepercka CTOPOH yKe BO BpeMs pean3aryy 60/IbIIOro
IPOEKTa He PeKO COCTAB/IAET COTHM, a TO U ThIcsTuy muceM. CreoBaTebHO, I pac-
CMOTpPEHMS CTPOUTEIBHBIX CIIOPOB, 0COOEHHO eC/i TPeOOBaHMA CTOPOH KaCAIOTCS TeX-
HIYECKIX BOIIPOCOB, YaCTO HEOOXOAMMO OO/IbIle BpeMeHM, 4eM OOBIYHO. DTO SIBJISIETCS
OJ{HOI 3 MIPUYMH, II0YeMY VIMEHHO MeXXYHapOJHBI apoutpax 6oree mpucrocobneH
JULS PACCMOTPEHNS CIOKHBIX CTPOMUTE/IbHBIX CIIOPOB, HEXXEJN TOCYAPCTBEHHbIE CYJIbL.

Kpyr 1y, KoTOpble IpUYacTHBI K TOMY /I MHOMY CTPOUTETIBHOMY CIOPY, YaCTO
He OTPaHMYMBAETCA CTOPOHAMM IoroBopa noxpana. K npumepy, ciopHble BOIIPOCHI
MOTYT KacaTbCsl IPaB Y MHTEPECOB CYOIOAPSAMINKOB, ITOCTABIIVKOB, KPEAUTOPOB,
MHBECTOPOB IpoeKTa. COOTBETCTBYIOIIME IIPABOOTHOIIEHNS OOBIYHO C/IEAYIOT U3
OT/Ie/IbHBIX JOTOBOPOB, B KOTOPBIX He PEIKO COIEP>KaThCsl pa3Hble CIIOCOOBI YPery/n-
poBaHus criopos. CliefoBaTeNIbHO, I CTPOUTEIBHOTO apOuUTpa)ka XapaKTepHBIMMU
ABJIAIIOTCA U Ha/IM4Me HECKONBbKUX CYAeOHBIX/ apOUTPaXKHbIX «HapajlIeNbHBIX IPO-
I[eCCOB» Yl MHO)KECTBEHHOCTDh CTOPOH TaKVX IPOLIECCOB.

Y4auTbiBass 0COOEHHOCTU CTPOUTEIBHOI OTPACIM, OCOOEHHO IpU peannsalun
OOBIINX MEXIYHAPOIHBIX CTPOUTENTbHBIX IMPOEKTOB, TAKOIl CIOCOO paspeleHus
CIIOPOB, KaK MEXX/IyHapOIHBIII KOMMepUYeCKIi apOUTpax, 0OBIYHO AB/IAETCA HaubO-
Jiee IpUeMIEMBIM L1 CTOPOH. [TpaKTyKa U CTaTUCTUKA MEKIyHAPOIHBIX apOUTpPaxK-
HBIX YIPEX/ICHUIT 9TO TIOATBEP)K/aeT.
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